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PREHEARING STIPULATION 


lL The undersigned parties, by their counsel, agree and stipulate 
that the following issues are presented by the Appeals in this proceeding: 

1. Whether the "condition" attached by the Commission to the li- 
cense of Idaho Microwave constitutes an abridgment of rights protected 
by the First Amendment to the Constitution. 

2. Whether the "condition" attached by the Commission to the li- 
cense of Idaho Microwave constitutes an act in excess of the agency's 
jurisdiction as limited by section 326 of the Communications Act (47 
U.S.C. $326). 

3. Whether the Commission's action in attaching the "condition" 
to the license of Idaho Microwave for a point-to-point circuit within the 
State of Idaho is in excess of the agency’s jurisdiction as limited by sec- 
tion 2(b) of the Communications Act (47 U.S.C. §152(b)). 

4. Whether the Commission's action in attaching the "condition" 
to the license of Idaho Microwave is violative of section 319(c) of the 
Communications Act (47 U.S.C. §319(c)). 

5. Whether the Commission's action here in attaching the "condi- 
tion" to the license of Idaho Microwave or to its continued right to oper- 
ate the radio station violates section 9 of the Administrative Procedure 
Act (5 U.S.C. §1008). 

6. Whether the Commission's failure to issue the license to Idaho 
Microwave is violative of section 319(c) of the Communications Act (47 
U.S.C. §319(c)) and/or section 9 of the Administrative Procedure Act (5 
U.S.C. §1008). 

7. Whether the action taken by the Commission in attaching a "'con- 
dition" to the license of Idaho Microwave affecting the use of communica- 
tions service and the conduct of the business carried on by Cable View of 
Burley, Inc. is an act in excess of the agency's statutory jurisdiction. 

IL The Commission and the intervenor reserve the right to argue 
that the orders appealed from are not final but contemplate further action 


by the Commission. 
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WW. Counsel for all parties further stipulate and agree that the 


joint appendix shall be filed within ten days after the filing of the appel- 
lant - petitioners’ reply brief, or, if the appellant - petitioners do not 
file a reply brief, then within twenty-five days after the filing of the briefs 
of appellee and intervenor. 

IV. Counsel for all parties stipulate and agree that record refer- 
ences in the briefs of the parties shall be to the pages of the original rec- 
ord. The pages of the joint appendix shall be consecutively numbered 
and shall, in addition, bear appropriate record page numbers so that ref- 
erences to record material printed in the joint appendix may readily be 
found. 

Respectfully submitted, _ 


/s/ John P. Cole, Jr. 
1101 17th Street N.W. 
Washington, D. C. 20036 
Counsel for Appellant- Petitioners 


/s/ John H. Conlin 
Associate General Counsel 
Federal Communications 

Commission 
Washington, D. C. 20554 
Counsel for Appellee- Respondents 


/s/ William J. Potts, Jr. 

1735 DeSales Street N.W. 
Washington, D.C. 20036 
Counsel for Intervenor, The Klix 

Corporation 


March 17, 1965 
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PREHEARING ORDER 


Before: Bazelon, Chief Judge, 
in Chambers. 


Counsel for the parties in the above-entitled cases having submit- 
ted their stipulation pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is ap- 
proved, and it is 

ORDERED that the stipulation shall control further proceedings in 
these cases unless modified by further order of this court, and that the 
stipulation and this order shall be printed in the joint appendix herein. 
Dated: March 23, 1965 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Application of 


IDAHO MICROWAVE, INC. File No. 1458-C1-P-62 
(Twin Falls, Idaho) 


For construction permit 


[18] 


EXHIBIT NO. 1 
PROPOSED MODIFICATION AND OPERATION 
The applicant carrier, Idaho Microwave, Inc., is presently the per- 
mittee of Stations KPL-24 (File No. 28-C1-MP-62), KPL-25 (File No. 
29-C1-MP-62), and Station KPL-26 (File No. 30-C1-MP-62). The above- 


mentioned construction permits contemplate the use of two off-the-air 


[19] 
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pickup points, one at a point known as Kimport Peak (Station KPL-24) 
and the other at Jerome, Idaho. The referenced construction permits 
authorize the construction of facilities as follows: Stations KTVT and 
KUTV are picked up at an off-the-air receiving point at Kimport Peak, 
and transmitted, via a repeater station at Rock Creek (Station KPL-25) 
to the terminal receiver at Twin Falls, Idaho. Station KSL is picked up 
at the off-the-air receiving point at Jerome, Idaho and trans mitted to 
Twin Falls, Idaho. Thus the applicant's present customer, Cable Vision, 
a community antenna system serving Twin Falls, receives three chan- 
nels of service via the two separate off-the-air receiving points. 

Submitted simultaneously herewith by the applicant carrier, Idaho 


Microwave, Inc., are three separate applications which contemplate a 


revision of the system contemplated in the above-referenced construc- 


tion permits in the following respects: 

1, An application for a new station to be located at Juniper, Idaho 
to transmit four channels of service to Albion, Idaho. 

2. An application for a new station at Albion, Idaho to transmit 


four channels of service to Jerome, Idaho. 
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3. An application for modification of the existing authorization for 
Station KPL-26 at Jerome, Idaho to provide four channels of service, via 
a power splitting arrangement, to a new subscriber, at Ketchum, Idaho; 
and to provide a new fourth channel of service to the presently proposed 
customer, Cable Vision, at Twin Falls, Idaho. 

Thus the presently submitted applications contemplate the provid- 
ing of four channels of service to a proposed customer in Twin Falls, 
Idaho and to the proposed subscriber in Ketchum, Idaho. 

The applicant carrier, Idaho Microwave, Inc., proposes to carry 
the television signals (both audio and video) of Television Stations KUTV, 
(Channel 2); KCPX, (Channel 4); KSL-TV, (Channel 5); and KUED, (Edu- 
cational) (Channel 7); all of Salt Lake City, Utah. 


[19] 
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The instant porposal will allow the applicant carrier, Idaho Micro- 
wave, Inc., to deliver a higher quality signal, and a new fourth channel of 
service to its presently authorized customer at Twin Falls; and in addi- 
tion, will allow the applicant carrier to provide four channels of service 
to a new customer at Ketchum, Idaho. Upon a grant of the instant appli- 
cations, those outstanding construction permits for Stations KPL-24 and 


KPL-25, will be surrendered to the Commission. Cable Vision, a com- 


munity antenna system serving Twin Falls, Idaho, and a customer of the 
applicant carrier, will erect its receiving antennae at the above-mentioned 
off-the-air pickup point at Juniper, Idaho and will deliver these signals to 


the applicant carrier for transmission to the terminal points at Twin Falls, 


[20] 


and Ketchum, Idaho, via repeater points at Albion and Jerome where the 
signals will be turned over to the individual community television system 
serving those towns. 

At Juniper, Idaho, N. L. 42° 11' 15", W. L. 112° 58’ 15" 5,910 feet 
AMSL, the applicant carrier will construct a concrete block building with 
a maximum height of 10 feet above ground in which it will install its trans- 
mission equipment. The signals will then be trans mitted to the applicant 
carrier's repeater station at Albion, Idaho. The azimuth of the center of 
the main lobe of radiation with respect to true north for this path is 302°, 
and the distance is 47 km. 

At Albion, N. L. 42° 24' 10", W. L. 113° 27' 35" 6,000 feet AMSL, 
the applicant carrier will construct a repeater station. On this site the 
applicant will construct a concrete block building with a maximum height 
of 10 feet above ground, The receiving and transmitting antennae will not 
exceed 8 feet above the roof of this building. From Albion, the applicant 
carrier’s signals will be directed togerome, Idaho. The azimuth of the 
center of the main lobe of radiation from Albion to Jerome is 295°, and 
the distance is 86.7 km. 
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At the proposed repeater station at Jerome, Idaho, N. L. 42943'50", 
W. L. 114° 25' 10", 4,303 feet AMSL, the applicant will construct 2 con- 
crete block building with a maximum height of 10 feet above ground in 
which it will install its transmission equipment. The receiving and trans- 
mitting antennae will not exceed 8 feet above the roof of this building. The 


four channels of service which will be received from Albion - 
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will be directed by means of a power splitting arrangement to the termi- 
nal receivers of the individual customers, at Twin Falls and ‘Ketchum, 
Idaho. The azimuth of the center of the main lobe of radiation from 
Jerome to Twin Falls is 192° 30’, and the distance is 19km. The azi- 
muth of the center of the main lobe of radiation from Jerome to Ketchum 
is 0° and the distance is 103.5 km. 

At Twin Falls, on a site 3,750 feet above mean sea level, N. L. 
42° 32' 42", W. L, 114° 27' 28", the applicant owns an existing concrete 


building with an overall height above ground of 40 feet. The ‘receiving 


antenna height will be mounted on a 10 foot tower which will be secured 


to the roof of this building. 

At Ketchum, on a site 9,230 feet above mean sea level, N. L. 43° 
39' 20", W. L. 114° 24' 30", the applicant carrier will construct a con- 
crete block building with a maximum height of 10 feet. The receiving 
antenna will be mounted directly upon the roof of this concrete block 
building at an overall height above ground of approximately 10 feet. 

Attachment A hereto is a system sketch of the proposed modifica- 
tion and overall operation of the proposed system. Attachments Bland 
B-2 hereto are system sketches of the various transmitting and receiv- 
ing points in the proposed system. Attachments C (1-4) are profile 
sketches of the transmission path between Juniper, Albion and Jerome, 


and between Jerome and Twin Falls and Ketchum, respectively. 
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An adequate source of commercial power is available to all sites 
in the system. The Raft River Electric Co-Op, Inc., will supply electric 
power to Idaho Microwave, at the Juniper and Albion locations. The Ida- 
ho Power Company will supply electric power for the equipment at Jerome, 
Twin Falls and Ketchum. The Jerome and Twin Falls sites are available 
throughout the year by motor vehicle and no access problems are involved. 
The Ketchum receivers are available throughout the year; by motor ve- 
hicle in the summer, and by means of the Sun Valley Ski Lift in the winter. 
The Albion receiver site can be reached ten months of the year by motor 
vehicle without difficulty. For two months of the year it will be necessary 
to walk approximately four miles by snowshoes to this site. Traveling by 
snowshoes to this site will require about four hours time. The Juniper 
site in the proposed system is situated about one-half mile from an all 
weather road which is open all year round. It may be necessary toreach 
the site from the road by means of snowshoes, to travel by snowshoes 
from the road to the site will require about one hours time. 

The applicant carrier proposes to operate the facility without the 
constant attendance of a licensed operator and requests waiver of the ap- 
plicable provisions of the Commission's Rules and Regulations herewith. 
In lieu of operation with technical personnel on the premise at all times, 


the applicant proposes the following: 


[23] 


The maintenance and inspection of the transmitter and re- 
ceiver on a regular basis under the personal supervision of 
the licensed operator mentioned above. 

Periodic frequency checks will be made at each visit of the 
serviceman at intervals not to exceed two weeks, using a 
factory calibrated standard wavemeter. 

The transmitter building will be suitably padlocked to pre- 


vent entrance by unauthorized personnel. 
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Maintenance personnel will be on call at all times for emer- 
gency repairs. 
As indicated above, all transmitter and receiver sites in the 
system are accessible throughout the year. 
As indicated above, a dependable source of commercial power 
is available at each site and the equipment proposed will not 
be damaged by unattended operation in the event of power fail- 
ure. Frequency stabilization of the transmitter is fully con- 
trolled within the transmitter itself. 

(g) Power outages will be brought to the attention of the applicant 
by the use of television monitors, and immediate steps will be 
taken to correct the deficiency. 

The applicant will participate actively in the day-to-day manage- 
ment and operation of the proposed facilities, maintaining complete and 
direct supervision over its responsible operating personnel, As stated, 
maintenance and inspection of the equipment will be accomplished under 
the personal supervision of a licensed operator who shall be directly re- 
sponsible to the applicant and will report directly thereto. Mr. Robert 
Milton Bradfor, 420 South Main Street, Twin Falls, Idaho, holder of FCC 


[24] 


License No. T2- 14-1095, will be in charge of maintenance of all equip- 
ment at all locations. Mr. Bradfor requires less than two hours driving 
time to reach the furthest point in the system. 

The applicant hereby states that it will conduct itself as a commu- 
nications common carrier for hire within the meaning of the Communi- 


cations Act of 1934, as amended, and will offer its services to any mem- 


ber of the public having a need therefor on a non-discriminatory basis 


and to the fullest extent of its ability. 

All information considered necessary hereto and not contained 
herein may be had by reference to the station file of Station KPL-95 (File 
No. 30-C1-MP-62). 


[Rec’d-Oct. 23, 1961] 


EXHIBIT NO. 1 


PROPOSED MODIFICATION 


The applicant carrier, Idaho Microwave, Inc., proposes to modify 
the outstanding construction permit (File No. 179-C1-P-62) of Station 
KPS54 to provide four channels of service to a new point of communica- 
tion at Burley, Idaho. 

The instant application contemplates the institution of a two-way 
power splitting installation at the Albion repeater point, whereby the tele- 
vision signals of Television Stations KUTV (Channel 2), KCPX (Channel 
4), KSL-TV (Channel 5) and KUED (Educational), all of Salt Lake City, 
Utah, will be received at the presently authorized repeater point at Albion, 
Idaho, and then transmitted simultaneously to Jerome, Idaho (Station KPL 
26) and to the requested new point of communication at Burley, Idaho. At- 
tachment A hereto is a system sketch of the authorized system and the 
modification proposed herein. 

All information with respect to the Albion transmitter site is pres- 
ently on file with the Commission (Station KPS 54, File No. 179-C1-P-62). 
The applicant proposes to mount an additional four foot antenna directed 
toward Burley on top of a concrete building at this site (maximum height 
of building ten feet), which will not exceed eight feet above the roof of 
this building. The distance from the transmitting site at Albion to the re- 
ceiver site at Burley is 30.57 km., the azimuth is 150° 10" and applicant's 
engineers have determined that free space transmission conditions exist 


between these sites. 
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At the terminal receiver site at Burley, Idaho (North Latitude 
42° 32' 20", West Longitude 113° 47' 10") at a location 4,180 feet above 
mean sea level, the applicant will mount its four foot receiving antenna 
atop an existing two-story building with an overall height of approximate- 
ly thirty feet. The applicant's receiving antenna will not increase the 
overall height of this structure by more than eight feet. 


Attachment B hereto is a sketch of the antenna installations at 
Albion and Burley, Idaho. 


There are no access problems involved at the receiver site at 
Burley and weather presents no unusual problems, Reliable sources of 


commercial electric power are currently available at this site. 


All information with respect to the proposed inspection mainte- 


nance and operation of Idaho Microwave system is presently on file with 


the Commission (Station KPS 54, File No. 179-C1-P-62) and is incorpo- 


rated herein by reference. 


Je ROME 
Qtetren x Pit 


ALBION 
Staton KPS SY 


Present ly Avtnev: 20g 


Propered Extension 


[103] 
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EXHIBIT NO. 4 


PUBLIC INTEREST CONSIDERATIONS 


The applicant carrier proposes to extend its authorized microwave 
communication service to provide video and audio program transmission 
services to Transcontinent Communication Systems, Inc., a community 
antenna system proposing to serve the areas of Burley and Rupert, Idaho. 
The carrier company will transmit over its microwave system the tele- 
vision signals (both video and audio) of Television Stations KUTV (Chan- 
nel 2), KCPX (Channel 4), KSL-TV (Channel 5) and KUED (Educational 
Channel 7), all of Salt Lake City, Utah. There are no similar existing 


public communications facilities along the route proposed herein. 


Attachment A hereto is a letter from the proposed customer re- 


questing the proposed service and agreeing to pay a reasonable rate 


therefor. 


Acting on the advice of counsel, no attempt has been made to ob- 
tain permission from the television stations whose signals will be car- 


ried, since it is not believed that such consent is required by law. 
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UNITEO wee, (393, a 


FEDERAL COMMUNICATIONS COMMISSION 
Ks 
RADIO STATION CONSTRUCTION PERMIT ” 


baie aie re ba 
(Video) COMMON CARRIER f 


(Clyss of Scacion) 


VICROVAVS 


Nesta setae chee anid uncer DC eeu nue, 

Subject to the provisions of the Communications Act of 1934, subsequent octs, treaties, and all regulations here- 
tofore or hereafter made thereunder, and further subject to the conditions set forth in this permit, including those con- 
tained on the reverse hereof, authority ts hereby granted to construct a radio transmitting station to be operated as 
hereinafter described: 


(Locatioe of station) 
—) 


"(Location of auchorized coatrol polat) 


ateeemmnteratenenseteeesenssesesncenenssnanenes satnrmenmmascreesessensmensneseneaseonansan a: _ 


TRANSMITTING EQUIPMENT 


POINTS OF COMMUNICATION DEGREES OF AZIMUTH OF CENTER 
AND 


FREQUENCIES OF MAIN LOBE OP RADIATION 


(Me) DISTANCE IN KILOMETERS WITH RESPECT TO TRUE NORTH 
DEGREES MINUTES 


6060 6160 6260 6360 eet Idaho (32.0 Kn) 298 30 


Drop, Burley & Rupert, Idaho) 


NUMBER OF MANUFACTURER AND AUTHORIZED POVER 
RANSMITTERS TYPE ENISSION (Wects) OUTPUT 


(4) Collins, type 552A=6 15000F9 0.1 


Operation of this station is governed by Part 21 of the Commission's Rules. 
EARLIEST OATE OF COMMENCEMENT OF CONSTRUCTION 


DATE OF REQUIRED COMPLETION OF CONSTRUCTION AND EXPIRATION DATE bea SOROS 5 EO a Sle earl 3 


By Direction of the 
pare or onanr -—__ JULY 851963 FEDERAL COMMUNICATIONS COMMISSION 


bende, bef 


Secretary. B } ig gx 


i) 15 

2) 

1. Upon completion of the station, in accordance with the terms of this permit, the grantee shall, 
on the forms and in the manner prescribed from time to time by the Commission, make it appear to the 
satisfaction of the Commission that all the terms, conditions, and obliqations sét forth in the appli- 
cation and in this permit have been fully met, and shall apply for a radio station license; upon such 
showing and application, and upon a finding by the Commission that since the granting of this permit 
no cause or circumstance has arisen which, in the judgment of the Commission makes the operation of 
the station against the public interest, a radio station license will be issued by the Commission for 
the operation of the station. The license will contain the conditions specified in Section 309 of the 
Communications Act of 1934, and such other terms and conditions as the Commission may prescribe. 


aK 
OS 


2. This permit shall not vest in the grantee any right to operate the station, nor any right to a 
license authorizing the use of the particular frequency or the amount of power, or the time of operation 
herein specified. The Commission, in issuing this permit, reserves the right to ‘assign whatever fre- 
quency, power, or time of operation it deems best calculated to serve public interest, convenience, or 
necessity. The terms of said license as to frequencies, power, emission, time of ‘operation, and scope 
of communication are expressly made subject to the exercise of said reserved right, 


3. Nothing contained herein shall be construed as a finding by the Commission on the question of 
marking or lighting of the antenna system should future conditions require. The permittee expressly 
agrees to install such marking or lighting as the Commission may hereafter require under the provisions 
of Section 303 (q) of the Communications Act of 1934. : 


4. This permit shall become automatically forfeited if the said station is not ready for operation 


within the time above specified, unless prior to the expiration of said permit the Commission shall 
have granted an extension of time. Upon proper showing, made to it by the grantee, prior to the 
expiration of such period, the Commission may grant an extension if it finds that the grantee was pre- 
vented from completing the construction of said station by causes not under grantee’s control. 


5. Neither this permit nor the right granted herein shall be assigned or otherwise transferred to 
any person, firm, company, of corporation without the written consent of the Commission. 


.C.C. = WASHINGTON, DO. C. 


[164] - 
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[Rec'd-Aug. 14, 1963-FCC] 


PETITION FOR RECONSIDERATION 


The KLIX Corporation, licensee of Station KMVT, Twin Falls, 
Idaho, by its attorneys, respectfully requests the Commission to recon- 
sider its action of July 15, 1963 in granting the above-described appli- 
cation for construction permit to serve a CATV system in Burley, Idaho, 
and in support hereof states as follows: 

1. The KLIX Corporation operates Station KMVT, Twin Falls, 
Idaho. KMVT is the only local station in Twin Falls and it is the only 
television service for a large number of people. The demise of KMVT 
would result in depriving Twin Falls and numerous other areas of their 
only television station. The community of Burley, Idaho lies within the 
Grade A contour of KMVT. The purpose for which the construction per- 
mit was obtained is to provide microwave service to a CATV system in 
Burley. The CATV system will be transmitting certain programming 
carried over the facilities of KMVT, and it may be expected that KMVT 
will lose viewers and accordingly, revenues, by virtue of the carrying 
of such programs. Therefore, the KLIX Corporation is a party in inter- 


est to this proceeding and has standing to petition for reconsideration. 


1165] 


2. The KLIX Corporation does not herein request a denial of the 
application. It does request that appropriate conditions be imposed up- 
on the grant of the construction permit to prohibit duplication of the pro- 
gramming of Station KMVT by the CATV operator and to insure that the 
CATV system transmits the signal of KMVT without degradation. In 


light of the decision in Carter Mountain Transmission Corporation vs. 


Federal Communications Commission, _U.S. App. D.C. ___, appro- 


priate conditions must be imposed upon a grant of the microwave appli- 


cation. 
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3. The constant encroachment of CATV systems into the Grade A 
coverage area of television stations indeed imposes a problem of eco- 
nomic survival of television station operators. This encroachment must 
be stopped at the outset otherwise television station operators in small 
markets will inevitably be forced to terminate the service they presently 
provide to the public. Idaho Falls, in which KMVT operates, had a 1960 
population of little more than 30,000 persons. Twin Falls is a marginal 
market at best, but nevertheless KMVT provides its service area with 
the best possible programming. Accordingly, the Commission must re- 
consider its grant and condition a grant of the construction permit on a 
showing that duplication of KMVT programming by the CATV operator 
will be avoided and that the signal of KMVT will be carried on the CATV 
system without degradation. If the microwave grant is not appropriately 
conditioned to protect the interest of KMVT, KMVT will lose revenues 


[166] 


and may be forced to curtail its services to the public. Since KMVT 


serves what would otherwise be substantial white areas any ‘curtailment 
or demise of its services would clearly be in contravention of the pub- 
lic interest and of the priorities enunciated in the Sixth Report and Or- 
der. Under the circumstances, it is believed that a grant of the applica- 
tion would be contrary to the public interest, convenience and necessity. 
4. A Petition to Deny was not filed because it was believed that 
the Commission, on its own initiative, would take appropriate action to 
protect the interests of its television station licensees by virtue of the 
Carter Mountain decision. See in respect to this aspect East Texas 
Transmission, released January 24, 1963, (Mimeo 30709). Pursuant to 
Section 405 of the Communications Act of 1934, as amended, the Com- 
mission may consider all relevant matters if it deems it is in the public 
interest to do so, irrespective of the time in which they are presented. 
5, Absent such a showing, it is requested that the subject applica- 
tion be designated for hearing to determine the impact which a grant of 
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the application would have upon the operation of KMVT, and accordingly, 
on the public and to determine whether a grant of the application would be 
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consistent with the public interest, convenience and necessity. 
Respectfully submitted, 
KLIX CORPORATION 
By Haley, Bader, & Potts 


/s/ Andrew G. Haley 
1735 DeSales Street /s/ David H. Lloyd 


Washington 36, D. C. Its Attorneys 
August 14, 1963 
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fRec'd-Aug. 27, 1963-FCC] 
OPPOSITION TO PETITION FOR RECONSIDERATION 


Idaho Microwave, Inc., holder of the captioned construction permit, 
by its attorneys, hereby opposes the "Petition For Reconsideration”, 
filed by the KLIX Corporation, the operator of Television Station KMVT, 
Twin Falls, Idaho, on August 14, 1963. 

It will be shown that the petition for reconsideration should be dis- 
missed or denied for failure to comply with the pertinent sections of the 
statute and the Commission's Rules and Regulations; and for the reason 


that it does not allege sufficient facts upon which relief can be granted: 


Preliminary Statement 


1. Idaho Microwave, Inc. (Microwave), is an existing, operating 


common carrier. The captioned application was filed on October 20, 
1961, and was granted on July 15, 1963. No pregrant objections were 
lodged against the application, Therefore, this application pended before 
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this Commission for some twenty-one months during which time no objec- 


tions were lodged. 
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2. The captioned permit authorizes an extension on the existing 


microwave system which will permit the carrier to furnish its microwave 
service to the town of Burley, Idaho, where the signals will be utilized by 
a CATV system in that town, The customer in Burley has no onwership 
connection or affiliation with Microwave. 

3. The Petitioner is the licensee of Television Station KMVT, Twin 
Falls, Idaho. KMVT objects to the full implementation of microwave serv- 
ice to Burley on the basis that the carrier's cutomser, the CATV system 
in Burley, will by availing itself of the microwave service cause compe- 
tition to Station KMVT to its economic detriment. KMVT requests that 
the Commission impose limitations on the use of the television signal by 
the CATV customer in Burley or, alternatively, rescind the grant and set 


the application for hearing. 


Argument 

4. KMVT's postgrant objection is untimely; no reasonable basis 
has been laid for the failure to object to the application prior to grant, and 
therefore there is a failure to comply either with applicable Commission 
Rules or Section 405 of the Communications Act of 1934, as amended. The 
petition must, therefore, be dismissed. Alternatively, the petition should 
be denied for the reason that the facts of this case, even as recited by 
KMVT, are not sufficient to grant the relief requested. 
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5, Microwave is well aware that Section 1.191 of the Commission's 
Rules has been deleted (27 FR 5660, June 14, 1962). This does not, how- 
ever, modify the basic legislative purpose of the Communications Act 
Amendments of 1960 (PL 86-752), which make it perfectly clear that wher- 


ever possible parties are required to register objections to pending 
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1/ 


applications prior to their grant rather than subsequent thereto.— The 
Commission's processes contemplate the pregrant objections embodied 
in Section 309(d) of the Act rather than the old postgrant procedures un- 
less there is a showing of compelling and extenuating circumstances ex- 
plaining the failure to follow the pregrant procedures. Sections 1.84 and 
1.85 of the Commission's Rules of procedure bear out this interpretation. 
6. Under either Section 1.84 or 1.85 of the Rules a person seeking 
reconsideration is required to "show good reason why it was not possible 
for him to participate in the earlier stages of the proceeding." Without 
resorting to a semantic argument, we think it plain that for the purposes of 


>= 


4/ For a learned discussion of the objectives sought by the Communica- 
tions Act Amendments with regard to the orderly processing of applica- 
tions, see In the Matter of Amendment of Part I of the Commission's Rules 
(FCC 61-358), 21 RR 1532, released March 24, 1961. Particular attention 
is invited to the discussion of the legislative history of these provisions 
and the Commission's interpretation thereof. 
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these rule provisions, this matter took on the aspects of a "proceeding" 
when the public notice of the filing of the application was announced in 
October of 1961. Otherwise, the Rules would not appear to apply at all to 
applications granted without hearing. 

7. Turning now to KMVT's petition, page 3, paragraph 4, we are ad- 
vised that no pregrant objections were filed because "it was believed that 
the Commission, on its own initiative, would take appropriate action to 
protect the interests of its television station licensees ...'’ This is the 
sole effort to comply with the "good reason" provision of Section 1.84(b) 
of the Rules. Needless to say, KMVT can point to no case in which the 
Commission has "on its own initiative” imposed such conditions on a com- 


mon carrier authorization. Moreover, the petition of KMVT has not been 


submitted under oath. 2. 


8. Certainly, KMVT has failed here to exercise the ordinary dili- 


gence required by the Rules and policies of the Commission in objecting 
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to the grant of an application. Its failure to properly or timely raise this 
question or to lay any reasonable basis for this untimely filing, precludes 
relief at this late stage. 
2/ 


<" ef. In re Missouri-Ilinois Broadcasting Company,(KZIM) (FCC 63- 
650), released July 29, 1963, p. 3, para. 6. 
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9. We turn now to the substance of KMVT's petition. First, 
KMVT's petition does not furnish any relevant information to the Com- 


mission which it did not possess at the time of the grant of this applica- 


tion. Thus, the action taken on July 15, 1963 cannot be modified on the 
basis of data furnished by KMVT. 
10. Very recently, the Commission has had the opportunity to 


elaborate upon the showing required to be made by a person seeking a 
hearing on an application where the basis of the objection is economic 
injury. We ask the Commission to consider the vague, sketchy, brief, 
conclusionary allegations made here by KMVT in light of the memoran- 
dum opinions and order in In re Tree Broadcasting Company, (FCC 63- 
673), released July 23, 1963; In re Missouri-Dlinois Broadcasting Com- 
pany (KZIM), (FCC 63-650), released July 29, 1963; and In re Robert 
Hardy Langill and Robert William Crites d/b as Desert Telecasting Com- 
pany, (FCC 63-785), released August 9, 1963. Certainly the same stand- 
ards apply in this case and it is clear that KMVT, whose petition was 
filed after benefit of the counsel contained in the cited opinions became 
available, has made no effort whatever to set forth data with the required 


degree of preciseness necessary for a successful petition. 


[190] 
11. Since KMVT asserts no relevant facts, we do not deem it neces- 
sary to resort to a rebuttal factual argument. Suffice it to say that Burley, 
Idaho, which is substantially removed from Twin Falls, Idaho, the seat of 
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operation of KMVT, hada 1960 population, U.S. Census, of 7,508 persons. 
Thus, it is no wonder that KMVT was wanting in the presentation of suffi- 
cient factual information to show economic injury to justify a hearing. 

12. The carrier has taken substantial steps to effect the operation 
authorized by the instant construction permit, and has in fact, committed 
approximately $15,000.00 to this operation. The failure to the objecting 
television station to submit any objections as contemplated by the Com- 
mission's published rules and policies has furnished a sound basis for 
the carrier's pursuit of its obligation to furnish service upon reasonable 
demand. A review of the file of this application will certainly reveal the 
urgency of the request for service. It would, we submit, constitute an un- 
conscionable abuse, both upon the carrier and its independent customer, 
to grant in any manner the relief now sought by KMVT. For the Commis- 
sion to act now to set aside or condition the grant, as requested by KMVT, 
would be completely unfair and wholly contradictory of recent, compre- 


hensive pronouncements made on these very matters. 


[191] 


WHEREFORE, THE PREMISES CONSIDERED, KMVT's Petition For 
Reconsideration should be denied forthwith. 
Respectfully submitted, 
IDAHO MICROWAVE, INC. 
By: /s/ John P. Cole, Jr. 
SMITH & PEPPER 
Its Attorneys 
August 27, 1963 


714 Perpetual Building 
1111 E Street N. W. 
Washington 4, D. C. 


FCC Form No. 403 (Revised) 23 ? THgrdtrnproved. / VE / : gy 4 
November 196 UNITED STATES OF AMERICA Budget Bureau No, 52-R046, as 
FEDERAL COMMUNICATIONS COMMISSION 
Serv. _——_-—. 


Class a 


APPLICATION FOR RADIO STATION LICENSE OR MODIFICATION THEREOF 
(Other than Broadcasting, Amateur, Ship, and Aircraft) 


IMPORTANT: Before filling out this form, read the instructions and footnotes on the last page. 


(Do not write above this line) 
1. NAME OF APPLICANT *..-...-- Idaho. Microwave .s..UI Gea aecsnseececccccsesneeeeseeennnaeeeceeectunmneneeronanes os 
Mail Address ...........---.-...------2-- pace Sh ct cS cc ca stat oven meme Eee anteenenes 
2. Application is hereby made for: (Check applicable items in space at right) 
(a) License to cover construction permit(s) for new station... - - 


(b) Modification of License: 


L-62 
File No. 2179-C1-and Call letters ps 54 of current license 


(1) Change in frequencies or other particulars of operation . . - 
Change in authorized power without new construction .. - 
To cover construction permit(s) for additional transmitter (s) 
To cover construction permit(s) for replacement transmitter (8) 
Change in location (Construction permit required) 
Operation with licensed operator at remote control point only ” 
Change in pointe of communication 
Change in other particulars (describe) 


Re ae an 
8. If this application is for License or Modification of License to cover outrandigE fas omremits: 
(a) List in the space below the outstanding permits which the application covers: 


Ne Date pees Manufacturer of Transmitter (s) Type 


1458-Cl-P-62 7/8/63_Kpss4___ (4). Collins 


Serial 
Nos. 


o 24 
es 
2 
(b) If licensed transmitters are being deleted or replaced, show the following with respect to such 


transmitters: 
Manufacturer Serial Nos. 


(c) When was the construction specified in 3(a) completed? . October 11,1963 


(d) Is the station now ready foroperation? . . - ++: > 
(e) Have all the terms of the construction permit(s) listed in 3(a) beenmet? . - 


(f) Are all the statements made in the,applications for the construction permits or 
the modifications thereof mentioned in 3(a) still true as of the date of this appli- 
qhiOn De Sh SaaS ar Races es et eS Ae inte! IG ara ony t: CE at SS 


Jf the answer to either or both 3(d) and 3(e) above is “no”, the discrepancies 
must be shown in appropriate places in this form or listed separately in exhibits 
-and submitted as a part of this form.’ 

indicate method of submission below: 

Numbers of paragraphs containing corrected data .... 

Identification of exhibits containing corrected data .... 


4. Specify in the table all particulars of operation exactly as they are desired in the license or modifica- 
tion thereof. 


ayy (4) (6) (6) m) 
MoouULaTino TRANSMISSION Points 
Farquencess Exission FREQUENCY Srrep or 
(Cycles) (Bauds) Com MUNICATION 


15000F9_|_onFile. | N/A 


megacycles. 
(This item refers to Intended hours of une of the apecific frequency.) 

(3) or kilowatts.) 

(4) Ao Av ’e he apecial emission in space for remarkn below. 
If eminaiona ot ~ time phase. pulse, ete.), dencribe in detall, 
giving the characteristica of 

(6) Give maximum modulating frequency 

(8) Give maximum tranamisaion speed emplo ch type of eminsion Involved, To convert transmianion speed 
of Continental Morse to bauds, multiply the number of words per minute by 0.8, 

(7) Bhow dclow the operating agency at each point of communication.® 


25 ‘ on 
3 , 244 


5. If this application is for authority to operate with a licensed operator on duty at a remote control 
point only:* 
(a) What will be the location of the remote control point? 


State County 


anne ames oa ee er 


City or Town —_.— __ Street and No. ——--___ —_.--- 
What will be the airlane distance between transmitter location and the ‘remote control point? 


By what means will the station be monitored while in operation?" 
Ni 


mms anweesse-cenenas seve——anacenence! Np nnaweee orto ee nnmn anna meee nennamn asa meererremnmnnaasnammerrnananamacmmancnacncccceees 


v 


\ 

Can the transmitter be shut down by the licensed operator at the remote con- 
trol point so as to prevent operation from any other point? ... . - » © = estes 
(Yes or no) 


How will unauthorized perso: prevented from having access to the transmitter? 


6. Proposed location of transmitter: ---- No Change 
(a) If portable: ...--.-.----—-—-—» mobile: eee ee Or portable-mobile: Reta ree) cee eer os, 


give geographical area of proposed operation in the space provided: 


W. Longitude: Degrees 


7. Note any alteration in transmitter (s) or antenna systems not previously reportecd\to the Commission.* 


8. (a) Have there been any changes in the data furnished in the application for con- 
struction permit covering ownership, citizenship, station control, business con- 
nections, and monopolistic practices? . - - + 6 es 5 ee et ttt 


(b) Have such changes been reported to the Commissidn? If not, such data must N/A 
be submitted herewith . . - - eh ee en toe ues (es bal Gas erere BRL A Xone 


“Crew or no) 


4k 
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9. (a) Is station to be open to public correspondence? oT See ee Oe a Oe 


If so, state hours during which station will be open for such service ........----~-~- 


(b) Will any charge be made for handling public correspondence? 5 SMa cal san s ees Pe ae 


(Yen or no) 


If so, state schedules of charges’ 
The statement of rates required herein does not constitute a filing of schedules of charges 


required by Section 203 of the Communications Act of 1934, as amended, prior to commencing 
service. 


(c) State basis of division of charges with other stations *__--.--__- N/A SPE ee oP rea 
40. If this application is for modification of license, state why the proposed change(s) is (are) deemed 
necessary and the purpose (s) it will serve.’ 


Communication at. Burley...Idaho 


THE APPLICANT hereby waives any claim to the use of any particular frequency or of the ether 
as against the regulatory power of the United States because of the previous use of the same, whether 
by license or otherwise, and requests a station license in accordance with this application. 


CERTIFICATION 


I certify that the statements in this application are true, complete, and correct to the best of my 
knowledge and belief, and are made in good faith. 


Signed and deted this_/5 day of _er— __ 19 23 


L2 ee = LA cs 


licant (must correspond with item 1) 
\ 


Signature (designate by checkmark below appropriate classification) 


[J individual Applicane 
(fe) Member of Applicant Partoership 


ea Officer of Applicant Corporation or Associstion 
i Official of Governmental Entity Competent under the Jurisdiction to sign for the applicanc 


Willful false statements made on this are punishablo by fine 
and imprisonment. U. S. Code, Title 18, Seotion 1001. 


FOOTNOTES 


4 Must correspond exactly with name in existing Meense or construction permit. 

2 In certain cases application may be made for authority to operate a atation with the Hcensed operator on duty at some point other than the 
location of the transmitter, The Information required by this paragraph should be furnished only with respect to the point at which the licensed 
operator is on duty and not with regard to “dispatching points” or other placea from which apeech or other signals may be fed to the tranamitter. 


® Use additional sheets where necessary. 
INSTRUCTIONS 


Submit in duplicate direct to the Federal Communications Commission, Washington, D. C. 
Complete information must be furnished under Sections of the application. Failure to do so may cause the return of 


the application, with consequent delay. 

Mt is recommended that, before submitting application, applicant obtain and refer to Parts 1 and 2 of the Commis- 
sion’s Rules and, in addition, the following appropriate part(s) governing the type of service involved in the application: 
experimental Services, Part 5; Public Radiocommunications Services (Other than Maritime Mobile), Part 6; Coastal and 
Marine Relay Services, Part 7; Aeronautical Services, Part 9; Public Safety Radio Services, Part 10; Industrial Radio 
Services, Part 11; Land Transportation Radio Services, Part 16. Any applicant proposing to operate a Fixed Public Station, 
a Public Coastal Station, or an Aviation Station in Alaska should also obtain Part 24.” 
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Exhibit No, 1 


LICENSE MODIFICATION 


It should be noted that contrary to representations con- 
tained in the application (file No. 1458-C1-MP-62), particu- 
larly the letter of counsel, dated May 28, 1963, the carrier, 


upon construction of the receiver facilities in Burley, found 
that a good quality signal from the licensed operation was 
receivable in Burley without affect to the authorized commu- 
nication to Jerome. Thus there is no powersplit since the 


additional transmitting antenna is not required. 


[Before atty Jack Cole 11/29/63: 


Bearing of common antenna serving 
both points is 295°, 


/s/ HB] 
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FCC Form 459 UNITEO STATES OF AMERICA 
Sener. 1956 FEDERAL COMMUNICATIONS COMMISSION 


POINT. TO. POINT... MICROWAVE RADIO STATION LICENSE 


(Nature of service) (As Modified) 


COMMON CARRIER QM Clwmbd,. 


(Flle No.) 
(Class of Stazion) 


wun DAO, MICROWAVE», TNC enn 


Subject to the provisions of the Communications Act of 1934, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made by this Commission, and further subject to the conditions and requirements set forth in 
this license, the licensee hereof is hereby authorized to use and operate the radio transmitting facilities herein- 


after described for radio communication for the term beginning = OR BQDOT 28. cvsccsssunsnssesnssernes 19 Ee 
(Geen rere over-veemdard-come ) 


TRANSMITTING EQUIPMENT 


POINTS OF COMMUNICATION DEGREES OF AZIMUTH OF CENTER 
FREQUENCIES AND OF MAIN LOBE OF RADIATION 


(Me) DISTANCE IN KILOMETERS WITH RESPECT TO TRUE NORTH 
DEGREES MINUTES 


6060 6160 6260 6360 Jerome, Idaho (86.7 Km) (Relay) 295 00 
6060 6160 6260 6360 Burley, Idaho (32.0 Km) 295 00 
(Drop-Burley & Rupert, Idaho) 


This authorization 4s conditioned as provided in Proposed Rule Section 21.720(a) 
contained in the Notice of Proposed Rule Making in Docket Wo. 15233 and is subject 
to modification in accordance with the ultimate determination in said Rule Making 
proceedings 


NUMBER OF MANUFACTURER AND AUTHORIZED POWER 
TRANSMITTERS TYPE EMISSION (Warts) OUTPUT 


(4) Collins, type 552A-6 15000F9 0.1 


Operation of this Station is governed by Part 21 of the Commission's Rules, 


This license is issued on the licensee's represeatation that the statements contained in licensee's application are true and that che undere 
takings therein contained, 30 far as they are coasistenc herewith, will be carried out in good faith, The licensee shall, during the term of this 
license, render such service as will serve public interest, convenience, of necessity co the full exceat of the privileges herein conferred. 


This license shas not vest in the liceayce any tight to operate the stacion oof any right in the use of the frequencies designated in the 

license beyond the term hereof, noe in any ocher manner than authorized herein. Neither the license oor che right granted hereunder shall be 
assigned of otherwise transferred in violation of thc Communications Acc of 1934, This liceose is subject to the right of use or concrol by the 
Government of the United Scaces conferred by Section 606 of the Communications Act of 1934, By Di 4 
y Direction of the 


FEDERAL COMMUNICATIONS COMMISSION 


DATE OF GRANT csssnnne OStODSD..28 5.1964. Poe cA 4, we. 


BEN F.“WAPLE 
Secretary. 


F.C.C. = WASHINGTON, OD, C. 7 0 fe 
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G 
FCC 64-976 
57740 


MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioner Bartley absent; Commissioner 
Cox concurring in the result insofar as it per- 
tains to KMVT and dissenting with respect to 
KIFI; Commissioner Loevinger concurring in 
the result. 
1. The Commission has before it (a) the petition filed on August 
14, 1963, by KLIX Corporation, licensee of Television Broadcast Station 
KMVT, Twin Falls, Idaho (KMVT), for reconsideration of the July 8, 
1963, unconditioned grant without hearing of the above-entitled applica- 


tion of Idaho Microwave, Inc. (Idaho), for authority to construct common 


carrier microwave facilities to serve a community antenna television 


(CATV) system in Burley, Idaho; £/ and (b) Idaho's opposition filed on 


August 27, 1963, to KMVT's petition. The Commission also'has (a) a 
similar petition for reconsideration filed on August 14, 1963, by Eastern 
Idaho Broadcasting and Television Company, permittee of Television 
Broadcast Station KIFI-TV (KIFI), Idaho Falls, Idaho; (b) Idaho's oppo- 
sition filed on August 27, 1963; and (c) KIFI's reply to Idaho's opposi- 
tion filed on September 13, 1963. In view of the similarity of issues pre- 
sented by the broadcasters, the Commission will consider both protests 
in the instant memorandum, though each will be separately discussed. 

2. The Commission, on July 8, 1963, without holding a hearing, 
granted Idaho's application, filed on October 20, 1961, to construct addi- 
tional facilities at station KPS54 in order to provide a CATV system in 
Burley, Idaho, with four (4) channels of microwave service to carry the 
signals of the following Salt Lake City television broadcast stations: 
KSL-TV (CBS), KCPX-TV (ABC), KUTV (NBC) and KUED-TV (Educa- 
tional). On October 18, 1963, Idaho filed an application for a license to 


operate station KPS54, as modified, and is presently conducting service 
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tests and providing service to Burley — pursuant to 47 C.F.R. 21.212 — 
pending Commission action on the license application. 


/ : 2 : ' 
1/ public notice of said grant was given on July 15, 1963. 


[219] 
Petition of KMVT 


3. KMVT asks the Commission to reconsider its action of July 8, 

1963, and condition the authorization issued to Idaho in order to preclude 
the duplication of KMVT's programs by the Burley CATV (Burley is with- 
in KMVT's predicted Grade A contour) and to require the CATV to carry 
KMVT's signal without degradation. Alternatively, KMVT asks the Com- 
mission to designate Idaho's application for hearing to determine the eco- 
nomic impact which the CATV operation in Burley would have on the oper- 
ation of KMVT and the resulting injury, if any, to the public served thereby. 
Burley's significance to KMVT is obvious. According to the 1964 Edition 
of Television Factbook, the ARB Total Net Weekly Circulation for March 


Rhea tt Live stoonlb mate Aine oats 
1963 for KMVT was only 27,400 TV homes. Burley has approximately 


2,150 TV homies 0 This figure may be contrasted with the comparable 


figures for the only other towns of any Size other than Twin Falls, the 
principal community, within KMVT's predicted Grade A contour, as fol- 
lows: Jerome which has approximately 1,000 TV homes; and Rupert 
which contains approximately 1,100 TV homes. Thus, not only does Burley 
comprise almost 8% of KMVT's total coverage, but in addition it appears 
that only Twin Falls, the principal city, with approximately 6,150 TV 
homes, furnishes a greater concentration of TV homes within KMVT's 
predicted Grade A contour. Under these circumstances, it is clear that 
the population concentration in Burley must necessarily constitute a sig- 
nificant portion of KMVT's audience. 

4, The Commission has issued a Notice of Proposed Rule Making 
relating to the conditioning of authorizations of microwave stations used 


to relay television signals to community antenna television systems. The 
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Commission has proposed to add to its Rules a new Section 21.710 which 
would, among other things, provide for 15-day before-or-after non-dupli- 
cation and for the carriage of the signal by the local CATV, of television 
stations within whose Grade A contours the CATV was proposing to oper- 
ate! The Notice also provides that pending applications will not be 
granted until the conclusion of the rule making proceedings unless the 
applicant agrees to meet the conditions set forth in the proposed Rules. 4/ 
In view of the significant size of the Burley area, compared with KMVT's 
total market, it appears clear that the CATV's operation may affect a 
substantial area served by the station. Under these circumstances, the 
Commission believes it necessary, on its own motion, to impose the con- 
ditions described above on Idaho's covering license which is before us 
for consideration. Idaho's grant is therefore made consistent with the 
interim procedures specified in Docket No. 15233 and will be subject to 
modification in accordance with the ultimate determination in the rule 


making proceedings. 


/ : ; F 

2 According to the 1960 Census, approximately half of the population 

of Cassia County lives in the city of Burley. Therefore, it appears that 
approximately half of the TV homes credited to Cassia County by ARB 

for March, 1963 are located in Burley and half in the county outside Burley. 


3/ See Appendix. 


4/ Since, in this case, the grant of the authorization was made four 
months prior to the institution of rule making, and Idaho Microwave is 
currently utilizing the microwave facilities, the Commission is deciding 
this case on its merits. Should Idaho Microwave choose to refuse to ac- 
cept grant of its license subject to the Docket conditions, its applications 
for construction permit and license will revert to pending status until a 
final decision in Docket Number 15233, and it will be required to cease 
operation of the microwave facility. 
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Petition of KIFI-TV 


5. In its petition KIFI-TV requests the imposition of a 30-day be- 


fore-or-after non-duplication arrangement or the designation of the 
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matter for hearing. For the reasons set forth below, the Commission 
concludes that KIFI-TV's petition should be denied in its entirety. 

6. KIFI-TV alleges that it serves the community of Burley, Idaho, 
which is situated 89 miles from its antenna site and just outside of its 
predicted Grade B contour; that it also serves the community of Rupert, 
Idaho (1960 pop. according to U. S. Census, 4,153), which is 80 miles 
from KIFI-TV; that it derives advertising revenues from these commu- 
nities, largely through cooperative type promotion; that Station KIFI-TV 
has operated at a loss since going on the air in January of 1961; that in 
addition to KIFI's off-the-air service to the Burley- Rupert area, the Com- 
mission has granted a license for a VHF translator facility to an individual 
unconnected with KIFI-TV;>/ that the KIFI-TV signal is rebroadcast by 
the translator to the Burley-Haybern area, thereby increasing that sta- 
tion's sphere of effective reception; that KIFI-TV provides the only local 


6/ 


outlet in the Burley-Rupert-Haybern area— for news, weather, special 
events, political and other broadcasts of local interest, all of which are 
unavailable on the Salt Lake City channels; that as of July 1963 there 
were 2,500 TV households in Burley and the surrounding areas; that the 
introduction of microwave service to CATVs located in Burley and Rupert, 
assuring the unimpaired reception of the Salt Lake City channels, would 
result in a duplication of programming and a concomitant decline in KIFI- 
TV's local advertising revenues; and that such decline in revenues will 
require KIFI-TV to curtail the local and specialized service which it now 
provides to the Burley-Haybern area. 

7, KIFI-TV, in support of its position that it should not be dupli- 
cated although Burley is outside of its Grade B contour, cites Teleprompter 
Transmission of Kansas, Inc., FCC 63-426, 25 R.R. 426 (1963). The Com- 
mission there held that although the town of Liberal, Kansas, was situated 


just outside the predicted Grade B contour of Television Broadcast Station 


KTVC, petitioner had established its standing as a party in interest, and 
Teleprompter's applications should be designated for hearing on the ques- 
tion of economic impact. However, Teleprompter involved direct off-the- 


air service by the television station. Here, any service to the Burley area 
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is provided by means of an intermediate translator owned by,a third 
party, and due to this fact KIFI-TV's interest is at best remote and 


speculative. In addition, another policy consideration intervenes here. 


5/ Earl W. Reynolds, FCC 63-562. Translator Station K13FQ went 
on the air on or about July 23, 1963. 


8/ The community of Haybern is approximately 86 miles from KIFI- 
TV's transmitter and, like the communities of Burley and Rupert, is 
situated well beyond KIFI-TV's predicted Grade B contour. 
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Since Section 74.732(e)(1) of the Rules u/ 


prevent the licensee of a television broadcast station from operating 


is designed specifically to 


a VHF television broadcast translator station beyond its predicted 
Grade B contour, KIFI-TV would not be permitted to own the Burley 
translator for which it here seeks non-duplication. Consequently, it 
would appear to be unreasonable to grant KIFI-TV 's request in view of 
the fact that our rules specifically prohibit KIFI-TV from acquiring 
any such interest in its own behalf. And this view is reinforced by the 


distance between KIFI-TV and the communities involved (see note 6). 


8. IT IS ORDERED, That for the foregoing reasons, the petition 
for reconsideration filed by KLIX Corporation, licensee of station 
KMVT, Twin Falls, Idaho is hereby GRANTED to the extent indicated 
above and is OTHERWISE DENIED, and the petition of Eastern Idaho 
Broadcasting Company, the permittee of station KIFI-TV, Idaho Falls, 
Idaho, is hereby DENIED. IT IS FURTHER ORDERED, That the ap- 


plication of Idaho Microwave, Inc., for a covering license is hereby 
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GRANTED subject to the conditions contained in proposed Section 21.710(a) 
in Docket No. 15233 as set forth in the attached Appendix. 


FEDERAL COMMUNICATIONS 
COMMISSION 


/s/ Ben F. Waple 
Secretary 


Adopted: October 28, 1964 
Released: October 29, 1964 


Attachment 


u/ Section 74.732(e)(1) of the Rules provides that, 


"(e) The licensee or permittee of a television broadcasting 
station, an applicant financially supported by such licensee 
or permittee, or any person associated with the licensee or 
permittee, either directly or indirectly, will not be author- 
ized to operate a VHF translator under any of the following 
circumstances: 

(1) Where the proposed translator is intended to pro- 
vide reception beyond the Grade B contour of the television 
broadcast station proposed to be rebroadcast." 
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APPENDIX 


Proposed Section 21.710(a) (1) and (2) provide as follows: 

(a) Authorizations (including initial grants, modifications, assign- 
ments, and renewals) in this service to establish or operate stations 
used to relay television broadcast signals to a community antenna tele- 
vision system (CATV) 2/ shall be subject to the condition that the li- 
censee carrier shall include the following requirements in its tariffs or 


in any contracts for service to any CATV system: 
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(1) If the CATV system operates in an area within the predicted 
Grade A contour of any authorized and operating television broadcast 
station or any television broadcast station subsequently authorized by 
the Commission and placed in operation, the CATV system, upon the 
request of such television broadcast station, shall carry the signal of 
such station without any material degradation in quality (within the lim- 
itations imposed by the technical state of the art), shall not duplicate 
a program being simultaneously broadcast by said station, and shall 
not present a program to be carried by said station during the period 
commencing 15 days prior to its broadcast by the station and ending 15 
days after such broadcast, provided the CATV operator has received 
notification from the broadcast station as soon as possible and in any 
event, at least seven days in advance of the date of the program's sched- 
uled presentation over the CATV system. 

(2) Notwithstanding any requirement in paragraph (a) of this sec- 
tion, a CATV system affording protection to a single televisi ion broad- 
cast station is not required to delete reception over its system of a pro- 
gram if, in doing so, there would be available for reception by its sub- 
scribers less than two network programs (including one from the local 
station being carried over the system pursuant to the above require- 


ments). 


2/ [Footnote 2 in the original text contains a definition of CATV sys- 
tems but has been omitted here. | 
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[Rec'd - Nov. 10, 1964 - FCC] 


PETITION FOR RECONSIDERATION AND FOR OTHER RELIEF 


—T(¥or Determination of the Commission 


Idaho Microwave, Inc. (petitioner) pursuant to the provisions of 
47 U.S.C. $405 and 47 C. F.R. §81.106 and 21.25, petitions for reconsid- 
eration of the Commission's memorandum opinion and order, released 
herein October 29, 1964. 

Action on this matter is required on or prior to February 5, 1965. 

In support whereof, the following is respectfully submitted. 

I 

1. Pursuant to the provisions of 47 C.F.R. §21.25, Idaho Micro- 
wave hereby returns this date, the license authorization, granted Octo- 
ber 28, 1964, for Station KPS54, rejecting the grant as conditioned by the 
Commission, and hereby respectfully requests that the application for 
license be granted unconditionally. 

2. Section 21.25 of the rules provides, inter alia, that "upon 
receipt" of the notice given in the preceding paragraph, accompanied by a 
statement of reasons why the application should be granted as originally 
requested, the Commission "will vacate its original action upon the appli- 
cation [for license] and reconsider the same". The Commission has not 
set aside the grant of the construction permit; and footnote number 4 of 
the contested memorandum opinion and order notwithstanding, we do not 


believe that the Commission, in its action of October 28, 1964, 
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intended to abrogate entirely its rules to deny all vestage of substantive 


right or due process to petitioner. 1/ Viewing footnote 4 in the worst 


possible light, i.e. an ultimatum to Idaho Microwave to accept the condi- 
tion or get out of business regardless of the Constitution, the Communica- 
tions Act, the Administrative Procedure Act, and the FCC's Rules and 


Regulations, we believe that the action taken here pursuant to section 21.25 
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of the rules vacates automatically the Commission's action of October 28, 


1964, pending full consideration of all of the points raised herein. The 
rights conferred by section 21. 25 cannot be waived or denied. 

3. We, therefore, assume that in accordance with the published, 
applicable rules and regulations of this Commission the action of October 
28th is vacated in entirety upon receipt of this license authorization 
pending consideration and determination of all of the matters raised 
herein. And since the action and the insertion of the condition are 
vacated, Idaho Microwave continues to operate pursuant to its pending 
application for license, as it has done since October, 1963. 7 

aa 


Reasons Why The Application For License Should Be 
Granted As Originally Requested a. 


4. The "condition inserted by the Commission in the license 


for Station 


u/ 
~ With further regard to footnote 4 of the contested decision, we are 
certain that the Commission does not mean to foreclose all means of 
administrative review prior to the effectiveness of its action: of October 
98th. Grave constitutional and important jurisdictional questions are 
raised here. Where there is raised a question of abrigment of rights 
protected by the First Amendment there is a "heavy burden". upon the 
o demonstrate the validity of the restraint. Joseph Burstyn v. 
"rule is that the right to continue the 


337 U.S, 498. 
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KPS54 is contrary to the provisions of 47 U.S.C. 88152(b), 201, 202, 
316, 319, 326 and 405. The Commission's action is further violative of 
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of 5 U.S.C. $§1003 and 1008. The condition is also violative of rights 
protected by the First Amendment to the Constitution. Accordingly, the 
condition is unlawful-and cannot stand. 

5. Each of these points is fully developed in Part II. 

6. Initially, however, it seems necessary to place this matter 
in prospective and to illuminate some glaring and pertinent omissions 
in the memorandum opinion and order from which reconsideration is 
sought. 

7. Nota single word of the Commission's decision even relates to 
the substance of the "Opposition to Petition for Reconsideration" of Idaho 
Microwave, filed August 27, 1963. The Commission apparently has 
ignored all of its own recent and applicable precedent in this case by 
construing the three-page unverified petition of KLIX Corporation (herein- 
after KMVT) as meeting all of the requisite standards of 47 U.S.C. §§309 
and 405. Compare Tree Broadcasting Co., 1 RR 2d 15 (1963); Missouri- 
Illinois Broadcasting Co., | RR 2d 1 (1963); and see particularly 


Missouri-Illinois Broadcasting Co., (FCC 64-748) released August 4, 


1964. It is observed, as a matter of fact, that the recitation contained 
in paragraph 3 of the Commission's decision far exceeds in content the 
bare, unverified allegations made by KMVT in its petition for reconsidera- 
tion. Because of the apparent failure of the Commission to give attention 
to petitioner's previous arguments, reconsideration of the prior pleadings -- 
ours and those of KMVT -- in light of the then applicable laws and 
policies is requested. 

8. 47 U.S.C. §405 provides, inter alia: 

"That in any case where such petition [for reconsideration] 

relates to an instrument of authorization granted without a 

hearing, the Commission. . . shall take such action within 

ninety days of the filing of such petition." 
This mandate to the Commission was fully applicable to this matter. The 
petition for reconsideration was filed by KMVT on August 14, 1963, and 
the ninety-day period for action expired November 12, 1963. The 


Commission did finally act on 
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October 28, 1964 -- some 350 days after the time required by the Act. 
The Commission's memorandum opinion and order of October 28, 1964 
compounds drastically this clear violation of law by relying principally 
upon a proposed rule, for which not even a notice of proposed rule 
making had issued until December 13, 1963. See paragraph number 4 and 
Appendix of the memorandum opinion and order here contested. 

9. In sum then; the Commission here relies upon, and applies 
retroactively and substantively, a proposed rule provision and so- 


called "interim procedures", both of which did not even come into being 


until one full month after the time the Commission was legally obligated 


to act upon the matter. If the Commission had acted within the time pre- 
scribed by law it could not have relied upon Docket No. 15233, or the 
rules proposed therein, or the "interim procedures". The unique, 
prejudicial procedure followed here by the Commission does great 
violence to the Communications Act, the Administrative Procedure Act 
and outrages every basic concept of justice and due process. All of this 
is predudicial to the rights of petitioner and the public it serves. 

We do not believe that the Commission could have been aware of all 

of these pertinent circumstances when it acted. For this compelling 
reason alone we do not think that the Commission can lawfully subject 
petitioner to the so-called interim procedures of Docket No. 15233. 

And neither can the Commission lawfully subject Idaho Microwave to 

the interim procedures to accomplish what it is otherwise without 
authority or jurisdiction to bring about. Arguments which follow demon- 
strate that sections 2(b) and 326 of the Communications Act and the 

First Amendment prohibit this Commission from any such interference 
in the services rendered by Idaho Microwave as comprehended by the 
condition imposed on the license. The promulgation of the condition is 
in itself unlawful since it injects the Commission in activities in excess 


of statutory jurisdiction and limitation. 
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10. Moreover, the circumstances of this matter are made even 
more deplorable by the failure of the memorandum opinion and order to 


recite the fact 
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that heretofore the Commission has never considered applications for 
licenses to cover construction permits to fall within the so-called 
“freeze on new microwave authorizations. See Notice of Proposed 
Rule Making, Docket No. 15233, para. 13; and see proposed rule 21. 710(a). 
During the period since the announcement of the freeze, i.e. December 14, 
1964, the Commission has consistently and frequently issued unconditioned 
licenses to cover those construction permit authorizations granted prior to 
the announced December, 1964 "freeze''. And here petitioner's applica- 
tion for license was filed two months prior to the institution of the rule- 
making proceeding in Docket No. 15233. Nor does the Commission 
even allude to the fact that petitioner's application for construction 
permit pended before it without action for some 20 months, and that 
during this period no pregrant objections were filed by any person, aS 
contemplated by the rules. 

11. In view of the circumstances recited above, permanent 
vacation of the memorandum opinion and order is required and the 
license should issue as requested. We turn now to consideration of 
the legality of the non-duplication condition. 

peat 


a. The Non-Duplication Condition Is In Excess Of The 
Commission's Statutory Jurisdiction As Defined And 
Limited by Section 2(b) Of The Act. 


Dt C BA eh el te ala ed DL eX 
12. Idaho Microwave is an intrastate carrier. All of the 


facilities of Idaho Microwave are situated in the State of Idaho and all 
of the circuits furnished are intrastate in character. Section 2(b) of 
the Communications Act (47 U.S.C. §152(b)) entitled "Application of 


Act", reads in pertinent part as follows: 
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"Subject to the provisions of section 301, nothing in this Act 
shall be construed to apply to give the Commission jurisdiction 
with respect to (1) charges, classifications, practices, services, 
facilities or regulations for or in connection with intrastate 
communication service by wire or radio of any carrier. . ." 
The "condition" imposed on the face of the construction permit contra- 
venes the clear language of the Act and involves the Commission dir ectly 


and forcefully in the very areas of jurisdiction denied to it by the statute. 
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13. In determining this matter of jurisdiction the nature of the 


intelligence carried over the intrastate circuit is not of legal consequence 
nor is the business of the user determinative. Indeed, this Commission 
has specifically held that the fact a carrier furnished a broadcast program 
transmission services for use by radio broadcasting stations in "chain 
broadcasting" does not disturb the jurisdictional status under section 

2(b) of the Act of an otherwise exempted, unregulated carrier. Capital 
City Telephone Company, 3 FCC 189; Jamestown Telephone > Corporation, 
4 FCC 326. 

14. Idaho Microwave, with other intrastate carrier licensees of 
this Commission, submitted a "Petition For Declaratory Ruling" to the 
Commission on September 4, 1963 raising the question of the Commission's 
jurisdiction over microwave circuits located within the bounds of a single 
state. Pages 4 through 15, including Appendix A, of the "Petition For 
Declaratory Ruling" filed September 4, 1963, are hereby incorporated 
by reference and made a part of the instant petition. The Commission 
is, of course, well aware that if the communications services provided 
by Idaho Microwave wholly within the State of Idaho were furnished via 
wire-line facilities there would be no jurisdiction. 47 U.S.C. §214(a). 
And the Act makes it clear that the Commission's jurisdiction over 


common carrier services is not enhanced or otherwise changed because 
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of the carrier's use of point-to-point radio microwave in lieu of wire. 
Indeed, the Congress has made its intention clear that intrastate carriers 
are to have complete access to use of radio frequencies if radio is deemed 
to offer the best "engineering solution". See Senate Report No. 1090, 
83rd Congress, 2nd Session. 

15. Therefore, the authority asserted by the Commission through 
the insertion of the non-duplication condition is an act in excess of 


statutory jurisdiction and short of statutory right. It is thus unlawful. 


16. Even in the case of jurisdictional common carriers, it seems 
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that the non-duplication condition is inconsistent with the provisions of 
47 U.S.C. §$20(a), and 202(a). 
17. Section 201(a) reads in part as follows: 
"It shall be the duty of every common carrier engaged in inter- 
state or foreign communication by wire or radio to furnish such 
communication service upon reasonable request therefor..." 
Section 202(a) reads in full as follows: 
"It shall be unlawful for any common carrier to make any unjust 
or unreasonable discrimination in charges, practices, classifi- 
cations, regulations, facilities, or services for or in connection 
with like communication service, directly or indirectly, by any 
means or device or to make or give any undue or unreasonable 
preference or advantage to any particular person, class of 
persons, or locality to any undue or unreasonable prejudice or 
disadvantage." 


18. Thus, the governing statute makes it unlawful for a carrier 


to make any discrimination in "charges, practices, classifications, 
regulations, facilities, or services" by any means or device; and, 


clearly, any effort by either the Commission or the carrier to restrict 
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the transmission distribution or the use of lawful intelligence in these 


circumstances, would constitute a violation of this statutory provision. 


Telegraph Co., 8 RR 193 (1953). 

19. There is no precedent in common carrier law for the insertion 
of such restrictive conditions, which, in fact, is not aimed at the carrier 
but rather is intended to control the business activity of the carrier's 
customer. The procedure establishes the carrier as the policeman on 
the beat to make certain that the CATV system conducts its business in 
the acceptable, prescribed manner. The Commission cannot cite a 
single tariff provision which even remotely comprehends such a condition 
of service. And we will venture to say that if applied in any other circum- 
stances this type of "promise -not-to-compete" provision would be con- 
sidered unlawful. For example, suppose that television stations, aS a 
condition precedent to use of common carrier circuits for network 
programs, were required not to broadcast movie films in order to pro- 


tect and otherwise enhance 
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the business of the local moving-picture houses. While the example may 

be absurd, the principle is identical. Surely the free-enterprise business 

of moving-picture exhibitors is entitled to the same degree of protection 

from competition as is the "free-enterprise” business of broadcasting. 
20. Therefore, the "condition" is contrary to section 201 and 

202 of the Act and unlawful. 


c. The Non-Duplication Condition Abridges Rights Protected 
By The First Amendment To The Constitution And Is In 
Excess Of The Jurisdiction Of The Commission As Limited 
By Section 326 Of The Act 


21. The purpose and effect of the "condition" is to exercise 


control over the conduct of the CATV business with particular emphasis 
upon the "programing" of the CATV system. The condition openly 
purports to impose a prohibition upon the circulation of specific tele- 
vision programs, and, as such, compr ehends a "prior restraint" upon 


the dissemination of these programs. 
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22. In order for the Burley CATV to enjoy the services of 
Idaho Microwave, itis required first to subject the operation of its 
master-antenna services to the deletion (censorship) of certain, 
specifically identifiable, television programs, and must agree ''volun- 
tarily” to refrain from distributing or circulating these otherwise 
available programs over the cable facilities within the prescribed time 
period. Thus, the restraint is "prior" in terms of time. It is a "con- 
dition precedent" to the use of Idaho Microwave's services. In order to 
meet the terms of the non-duplication requirement, the Burley CATV 
operator is required to take certain direct, affirmative steps to block 
reception and prevent circulation of particular television signals (pro- 
grams), otherwise available for reception, over the master -antenna 
distribution facilities. 2/ 

23. Section 326 of the Communications Act (47 U.S.C. §326) reads 


in full as follows: 


2/ Petitioner's CATV customer in Burley, Cable View of Burley, Inc., 
pursuant to 47 U.S.C. $405 and 5 U.S.C. §$1008(b), will file a timely 
pleading in this matter asserting its rights under the First Amendment 
and other laws. 
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"Nothing in this Act shall be understood or construed to give the 
Commission the power of censorship over the radio communications 
or signals transmitted by any radio station, and no regulation or con- 
dition shall be promulgated or fixed by the Commission which shall 
interfere with the right of free speech by means of radio communi- 
cation." 


Thus, the Commission shall pro mulgate no regulation or condition 

which may be understood or construed to infringe upon or to interfere 
with the right of free speech, nor shall the Commission be empowered to 
take any action constituting censorship over radio communications or 
over "signals t transmitted by any radio station". The very language of 
the statute fits the precise circumstances of this case and unconditionally 


prohibits the Commission from acting to censor or otherwise interfere 
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with the consent of any radio communication or signals transmitted by 
any radio station. And no matter how tangentially viewed, the condition 
places the Commission directly in the act of restraining the free circula- 
tion of "radio communications or signals transmitted by any radio 
station" in violation of section 326 of the Communications Act. 

24. If the governmentally imposed condition does not constitute 
"censorship" through the vehicle of “prior restraint" it would be difficult 
to conjure just ‘what would. And no matter how worthy the motive or how 
lofty the purpose sought to be achieved by the Commission, the power to 
censor by prior restraint, or otherwise, has not been conferred upon 
the Commission. Indeed, it has been expressly withheld (47 U.S.C. §326). 

25. No less an authority than the Commission itself has heretofore 
characterized the regulatory philosophy and precise circumstances here 
under consideration as constituting "censorship". CATV and 1 TV Repeater 
Services, 26 F.C.C. 403, 432-3, para. 75 (1959) 

26. In Farmer's Union v. WDAY, 360 U.S. 525 (1958), Mr. 


Justice Black, speaking for the Court at p. 527, defined censorship 


as follows: 
"The term censorship, however, as commonly understood, 
connotes examination of thought or expression in order to pre- 


vent publication of 'objectionable’ material." 


[240] 


In Allen. 

(1959); cert. denied 340 U.S. 929, the Court stated that, "Censorship 

may be defined as the forbidding of publication, i.e. prohibition in ad- 

vance of publication". Censorship, therefore, consists of any system 

of restraint or limitation imposed, as a condition precedent, upon the 

publication, distribution, circulation, reception or use of intelligence. 3/ 
27. "Congress has from the first emphatically forbidden the 

Commission to exercise any power of censorship over radio communi- 


cations." Farmer's Union v. WDAY, supra, at p. 529. See also 
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section 29 of the Radio Act of 1927, 44 Stat. 1172, which was the prede- 
cessor of section 326 of the Communications Act. The legislative 
history of federal regulation of radio shows Congressional concern 


with and a deep hostility to censorship by any person, private or 


govermental. 4/ 


28. We think it important here to distinguish between the review 
of a broadcast radio licensee's past performance and censorship. In 
KFKB v. Federal Radio Commission, 60 U.S. App. D.C. 79, 81, 47 F 2d 
670, 672 (1931) the Court held that the Commission's failure to renew a 
broadcast station license, based upon the past perfor mance of the 


licensee, was not, per se, censorship, 


3/ 

~ Any system of previous restraint imposed by the FCC is "'censor- 
ship"within the meaning of 47 U.S.C. $326 and unlawful. Smead, Freedom 
of Speech by Radio and Television, (1959), pp. 108-113, cited by the — 
Supreme Court as authoritative in Head v. Board of Examiners, 372 
U.S. 424 (1963), at p. 442, n. 20. aes 


4/ see S. Rep. No. 1567, 80th Congress, 2nd Sess. (1948) where, 


discussing S. 1333, the Committee Report stated: 


"The flat prohibition against the licensee of any station exercising 
any censorship authority over any political or public question 
discussion is retained and emphasized. This means that the 
Commission cannot itself or by rule or regulation require the 
licensee to censor, alter, or in any manner affect or control 

the subject of any such broadcast and the licensee may not 

in his own discretion exercise any such censorship authority. . . 
[S]ection 326 of the present Act, which deals with the question 
of censorship of radio communications by the Commission... 
makes clear that the Commission has absolutely no power of 
censorship over radio communications and that it cannot impose 
any regulation or condition which would interfere with the right 
of free speech by radio." 
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stating: 

"There has been no attempt on the part of the Commission to 

subject any part of appellant's broadcasting matter to scrutiny 

prior to its release. " (underscoring ours) 
To take note of past conduct, the Court said, is not necessarily censor- 
ship. Had the Commission conditioned the license or grant thereof to 
future program conduct, or had the Commission conditioned the authoriza- 
tion to prohibit the transmission of specific lawful programing which it 
believed to be "objectionable", whatever the reason, this most certainly 
would be construed as "censorship". Bay State Beacon v. Federal 
Communication Commission, 84 U.S. App. D. C. 216, 171 F 2d 826 (1948); 
Trinity Methodist Church v. Federal Radio Commission, 61 U.S. App. 
D.C. 3, 62 F 2d 850, 852; and compare American Broadcasting Company Vv. 
United States, D. C.S.D.N.Y., 10 F. Supp. 372 (1953), affirmed sub nom 


F.C.C. v. American Broadcasting Company, 347 U.S. 284 (1954) 57 


29. It has been said that section 326 of the Communications Act 
is nothing more than a codification of the First Amendment to the Federal 
Constitution as it relates to radio and free speech and, as such, confers 
no further protection or rights upon radio licensees or the public. 
Accepting this premise, we believe it appropriate to review briefly the 
relevant principles adopted by the courts over the years. 

30. The avowed purpose of the First Amendment is to protect 
persons from any federal governmental action which infringes upon the 
free exchange of intelligence. "Freedoms [ guaranteed by the First 
Amendment]. . . are protected not only against heavy-handed frontal 
attack, but also from being stifled by more subtle governmental inter - 


6/ 


5/ For lucid treatment of the significant distinction between "'censor - 
ship’ and "licensing" see Herring and Gross, Telecommunications (1936), 
pp. 270-279, an authoritative treatise on the history of federal regula- 
tion of radio cited by the Supreme Court in National Broadcasting Company v. 
United States, 319 U.S. 190, 210 (1943). 
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a See also the joint-concurring opinion of Mr. Justice Black and 
Mr. Justice Douglas in Bates, supra, at p. 528: 
"Moreover, we believe. . . that First Amendment rights are 
beyond abridgment either by legislation that directly restrains 
their exercise or by suppression or impairment through harass - 
ment, humiliation or exposure by government." 
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31. Our courts traditionally have exhibited extraordinary militance 
in their protection of First Amendment rights and have been exceedingly 
liberal in construing virtually all governmental activities infringing 
in these areas as improper and unconstitutional. "Any system of prior 
restraint comes to this Court [U.S. Supreme Court] bearing a heavy 
presumption against its constitutional validity."' Bantam _ Books, Inc. v. 
Sullivan, 327 U.S. 58, 70 (1963). Also see Near v. Minnesota, 283 U.S. 
(1931); Lovell v. City of Griffin, 303 U.S. 444, 451, (1938); Schnieder v. 
State, 308 U.S. 147, 164 (1939); Cantwell v. Connecticut, 310 U.S. 298, 

306 (1940). 

32. In the Bantam Bookscase, supra, the Supreme Court set 
forth the principle that any form of governmental "intimidation" upon 
the distribution of constitutionally - protected material, no matter what 
the motive, is in conflict with the Constitution and must be terminated 
forthwith. The "interim procedures" of Docket No. 15233, as well as 
the non-duplication condition, do violence to the First Amendment. 

33. The entire stream of communications from source to destina- 
tion is constitutionally protected. This fundamental constitutional principle 


embraces not only the right of publication but also the rights of dissemina- 


tion and distribution, as well as of reception. Saia v. New York, 334 U.S. 


319 U.S. 141 (1943). Circulation is equally protected. "Liberty of 
circulating is as essential to that freedom [freedom of press and speech] 
as liberty of publishing; indeed, without the circulation, the publication 
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would be of little value."" Ex Parte Jackson, 96 U.S. 727, 733, (1877); 
Lovell v. City of Griffin, supra, at p. 452. 

34. ‘The press in its historical connotation comprehends every 
sort of publication which affords a vehicle of information and opinion." 
Lovell v. City of Griffin, supra, at p. 452. The medium of communica- 
tion by broadcasting and the content of such programs are entitled to 


the full protection of the First Amendment. American Broadcasting 


Company v. United States, D.C.S.D.N. Y., MOF. Supp. 
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374 (1953), affirmed, sub nom F.C.C. v. American Broadcasting Company, 
347 U.S. 284 (1954). See also Joseph Burstyn, Inc. v. Wilson, 343 U.S. 
495 (1952); United States v. Paramount Pictures, 334 U.S. 131, 166 (1948). 

35. The primary purpose of the First Amendment, as it relates 
to speech and press, was, and still is, to prevent and suppress prior 
restraint upon publication, circulation or distribution. Joseph Burstyn, 
Inc. v. Wilson, supra. With "trespect to the vital importance of protect- 
ing this essential liberty from every sort of infringement" (Lovell v. 

City of Griffin, supra, at p. 452), see Near v. Minnesota, 238 U.S. 697; 
Grossjean v. American Press Company, 297 U.S. 233; DeJonge v. Oregon, 
299 U.S. 353. And for a comprehensive review of the history of the 
Supreme Court's attitude regarding the evil of "prior restraint" see 

the dissenting opinions of Chief Justice Warren and Mr. Justice Douglas 

in Times Film Corporation v. City of Chicago, 365 U.S. 43 (1961). 

36. Particularly repugnant and objectionable is the practice of 
censorship exercised through the vehicle of licensing authority. "The 
struggle for the freedom of the press was primarily directed against 
the power of the licensor." Lovell v. City of Griffin, supra, at p. 451. 

See also the Chief Justice's dissent in Times Film Corporation v. 


Chicago, supra. 
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37. Ina leading case directly in point, American Broadcasting 
Company v. United States, D.C.S.D.N. Y., 10 F. Supp. 374 (1953), 
affirmed sub nom F.C.C. v. American Broadcasting Company, 374 U.S. 


284 (1954). The Commission was judicially restrained from enacting or 
enforcing certain administrative rules designed to prevent the broad- 
casting of all so-called "give-away" programs, which programs the 
Commission had deemed objectionable and contrary to the public wel- 
fare. The Court held that the FCC could adopt rules to apply to "lottery" 
programs of that type specifically prohibited by the criminal laws of the 
United States duly enacted by the Congress, but that the Commission 
could not go beyond the scope of the criminal code, which must be 
strictly construed, to prohibit the dissemination of other give-away 


programs, since it would be a form of "censorship" and to that 
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extent would violate the First Amendment to the Constitution. Similarly, 
any condition or regulation promulgated by the Commission which has 
as its intended purpose and/or effect the imposition of a restriction or 
other limitation upon lawful intelligence which may be transmitted over 
radio facilities or which may be received, distributed, circulated or 
utilized by the user of radio facilities is likewise repugnant to the Con- 
stitution and must fall. 

38. We believe the foregoing authorities firmly establish that 
any efforts by the Commission, directly or indirectly, to limit, pre- 
clude or otherwise control the distribution of particular intelligence 
over radio communications facilities, so long as the content, use or 
purpose thereof is lawful, constitutes "censorship" and represents an 
unlawful infringement upon rights protected by both the Constitution 
and the Communications Act. 
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The Commission's Action In This Matter Violates Sections 
316 And 319 Of The Communications Act and Sections 4 And 
9 Of The Administrative Procedure Act. 


39. 47 U.S.C. §319(c) provides that upon the completing of a 
station for which a permit has been granted, the Commission "shall 
issue a license" which license "shall conform generally to the terms 
of said permit". The lone caveat to the mandate of section 319(c) is 
notice of a "cause or circumstance arising or first coming to the knowledge 
of the Commission since the granting of the permit" which would make 
the operation of the station contrary to the public interest. 

40. The Commission has not set aside the grant of the con- 


struction permit to Idaho Microwave. u And certainly, by any reasonable 


standard, the Commission 


1/ 


-’Tt is to be emphasized that even upon reconsideration the Commission 
has not found that the operation of Station KPS54 is "against the public 
interest". The Commission has, in fact, reaffirmed its grant and has 
issued a license for the operation of the station. The sole question 
now is the lawfulness of the condition imposed by the Commission. If 
the condition is unlawful and if the Commission's act in imposing the 
condition is unlawful, the Commission cannot revoke its grant because 
petitioner will not "voluntarily" accept the illegal condition. Bantam 
Books, Inc. v. Sullivan, 372 U.S. 58 (1963). Hannegan v. Esquire, 

327 U.S. 146 (1946). 
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at the time of grant is charged with having full knowledge of: the allega- 
tions raised by Television Station KMVT in its petition for reconsidera- 
tion. The television station's petition did nothing more than cite the fact 
that the town of Burley is situated within its Grade A contour -- a fact 
apparent to the Commission at the time it granted the application for 
construction permit. 

41. The construction permit granted by the Commission to Idaho 
Microwave has not been modified. In point of fact, the construction 
permit cannot be modified without applying the procedures of 47 U.S.C. 
§316. 
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42. And in circumstances where a proposed -- not even yet 
adopted -- rule is applied retroactively to impose a substantive sanction 
upon petitioner, the provisions and safeguards of the Administrative 
Procedure Act are made a mockery. Section 9 of the Administrative 
Procedure Act provides that "tno sanction shall be imposed or substantive 
rule or order be issued except within jurisdiction delegated to the agency 
and as authorized by law." Wholly aside from the ultra vires effect 
of the action taken in this proceeding, as discus sed supra, the procedures 
followed by the Commission in this case conflict with section 4 of the 
Administrative Procedure Act regarding the adoption of substantive rules 
and policies. Referring to paragraph 4 of the contested memorandum 
opinion and order, the Commission appears to be saying that in view of 
the fact that the grant was made four months prior to the institution of 
the rule making, "the Commission is deciding this case on its merits" 
and is applying the "proposed rules" in what is obviously a substantive 
manner. Such procedure, of course, is without any proper basis and 
violates petitioner's rights conferred by the Administrative Procedure 
Act. The Commission cannot decide this case on the merits by apply- 
ing retroactively, and ina substantive manner, a proposed rule provision 
and policy announced substantially after the grant of the application for 
construction permit, and even subsequent to petitioner's filing of the 


application for covering license. 
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PRAYER 
43. WHEREFORE, For all of the foregoing reasons, the non- 
duplication condition inserted on the license of Idaho Microwave is un- 
lawful. The license for Station KPS54 should issue in accordance with 
the terms of the construction permit as granted July 8, 1963. 


[247] 
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44. We respectfully submit that the Commission has an affirma- 
tive duty to pass first upon the Constitutional question raised here and 
the questions of whether the action taken in this matter is in excess of 
the Commission's jurisdiction as limited by sections 2(b) and 326 of the 
Act. "It is too late in the date to doubt that the liberties of religion and 
expression may be infringed by the denial or placing of conditions upon 
a benefit or privilege."' Sherbert v. Verner, 374 U.S. 398, 404 (1963). 
Without jurisdiction the agency has no power to act. Regents v. Carroll, 
338 U.S. 586 (1949); Federal Power Commission v. Panhandle Eastern 
Pipe Line Co. , 337 U.S. 498 (1949). 

45. Furthermore, and most certainly, the Commission would 
not deny or revoke operating authority because it is without jurisdiction 
to exercise a power hostile to the Constitituon and/or forbidden by the 
terms of the Communications Act. For such a course would in itself 
raise grave constitutional issues. Hannegan v. Esquire, 327'U.S. 146 
(1946). 

46. If the Commission, after determination of all of the points 


raised herein, finds (1) that it does have the authority to require Idaho 


Microwave to accept the "interim procedures" as a condition precedent 
to authority to operate; (2) that the contested condition is appropriate 
and consistent with all applicable provisions of law; and, (3) that none 
of the legal arguments raised here by petitioner are of merit; it is 
respectfully requested that authority to continue to operate without 
condition, or if the Commission deems it necessary, with condition, 

be extended pending immediate judicial review of the questions raised 
herein. 
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Respectfully submitted, 


IDAHO MICROWAVE, INC. 
By:/s/John P. Cole, Jr. 
SMITH & PEPPER 
Its Attorneys 

November 10, 1964 

1101 17th Street, N. W. 

Washington, D. C. 20036 
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CERTIFICATE OF SERVICE 
I, Barbara Swisher, a secretary in the law offices of Smith & 
Pepper, do hereby certify that a copy of the foregoing "Petition For 
Reconsideration And For Other Relief"' was mailed, postage prepaid, 
on this 10th day of November, 1964, to each of the following: 


*The KLIX Corporation 
Television Station KMVT 
Box 547 
Twin Falls, Idaho 


Haley, Bader & Potts, Esquires 

1735 DeSales Street N.W. 

Washington, D. C. 20036 
Counsel for KMVT 


*Via Air Mail 


/s/Barbara Swisher 
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PETITION FOR RECONSIDERATION 
(For The Commission) 
Cable View of Burley, Inc. (petitioner), pursuant to 47 U.S.C. 8405 
and 5 U.S.C. 81008, hereby seeks reconsideration of the Commission's 
action of October 28, 1964 (FCC 64-976) in the captioned matter. 


In support whereof, the following is respectfully submitted: 
Standing 


l. Petitioner is a corporation of the State of Idaho owning and 
operating a community antenna television (CATV) business in the 
community of Burley, Idaho. Petitioner receives and distributes tele- 
vision signals on behalf of those persons utilizing its master -antenna 
facility for reception of television programs. Petitioner utilizes the 
point-to-point microwave services of Idaho Microwave, Inc. in the 


conduct of its CATV business, and has done so since October, 1963. 
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The action of the Commission taken on October 28, 1964, aggrieves 
petitioner and adversely affects its interests by interfering in the conduct 


of petitioner's business 
[ 250] 


to require a reduction in the services which petitioner now provides. 
Compliance with the condition of service imposed by the Commission will 
result in the necessity to purchase additional equipment and/or hire 
additional personnel to provide a reduced-quality service. If petitioner 


is required to operate pursuant to the non-duplication condition the value 


of its service and its business will be reduced, and its interests 


adversely affected. 

2. The condition imposed by the Commission violates rights of 
petitioner protected by the Fir st Amendment to the Constitution; and 
the action of the Commission is without either justification or proper 
authority. 

3. Petitioner is a "party in interest" in this matter whose rights 
have been adversely affected; and, therefore, the Commission must 
give "due regard" to its rights (5 U.S.C. 81008). 

4. Petitioner's utilization of the services of Idaho Microwave 
commenced in October 1963. Prior to October 28, 1963, petitioner had 
no reason to participate in any Commission proceeding. Petitioner did 
not become an "aggrieved" party or a person whose interests are 
adversely affected until October 28, 1964, on which date the Commission 
acted in this matter to deprive petitioner of rights conferred by operation 
of law. 

5. Petitioner believes that the license for Station KPS54 should 
issue without any restriction or condition relating to petitioner's use 
of the services. 

6. Petitioner's community antenna system does receive and 
distribute the signal broadcast by Television Station KMVT. 
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MERITS 


7. We present one basic question for consideration of the 
Commission, i.e. whether the Commission may lawfully require Cable 
View of Burley, Inc. to abide with the non-duplication condition as a 
condition precedent to its utilization of the services offered by Idaho 
Microwave. We think not; and base our position on the First Amend- 
ment, 47 U.S.C. §8152(b) and 326 and the acknowledged want of juris- 
diction over CATV operation. These are questions which must be passed 
upon. We require the services furnished by Idaho Microwave to maintain 
the conduct of our business. If, however, the Commission is not per- 
suaded by the merit of our arguments we respectfully request the 
Commission to continue all authority necessary to Idaho Microwave for 
continued rendition of these needed services, pending judicial review 
of the issues and questions raised. 

8. It is emphasized that the grant of the construction permit has 
not been set aside. Rather it has been affirmed and a covering license 
issued. It is only the condition placed on the license which is here in 
issue. It is firmly established that the government may not condition 
the grant of a license or other privilege upon relinquishment of a constitu- 
tional right. Terral v. Burke Construction Co, 257 U.S. 529 (1922); 
Hannegan v. Esquire, 327 U.S. 146 (1946); Sherbert v. Verner, 

374 U.S. 398 (1963); Hale, Constitutional Condition and Constitutional 
Rights, 35 Colum. L. Rev. 321-322 (1935); Unconstitutional Conditions, 
73 Harv. L. Rev. 1595 (1960). And a license or privilege cannot be 
revoked or withheld because the applicant or grantee will not "voluntarily 


consent 
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to abide by the unlawful condition. Hannegan v. Esquire, supra; 
Bantam Books, Inc. v. Sullivan, 372 U.S. 58 (1963). 
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9. First, petitioner subscribes to and incorporates by reference 
the "Petition For Reconsideration And For Other Relief" filed herein 
by Idaho Microwave, Inc. on November 10, 1964. We adopt the arguments 
set forth therein. 

10. Petitioner joins particularly in the arguments of Idaho 
Microwave relative to the First Amendment and 47 U.S.C. 8326 and 
asserts that the non-duplication condition constitutes an infringement 
upon its rights as protected by the Constitution and the Communications 
Act. : 

11. Petitioner makes two additional arguments: 

(1) The Carter Mountain decision is not authority for 
the imposition of the non-duplication condition; and 

(2) Imposition of the non-duplicating condition constitutes 
an unlawful act by the Commission to confer jurisdiction 
over subject matter without statutory authority. 


Each argument follows: 


(1) The Carter Mountain Decision Is Not Authority For The 
Action Of The Commission 


12. In the Notice of Proposed Rule Making in Docket No. 15233, 
adopted December ll, 1963, the Commission premises its authority to 
adopt the challenged non-duplication condition solely upon Carter 
Mountain Transmission Corporation, 32 FCC 459, 32 FCC 1181, 
and Carter Mountain Transmission Corporation v. F.C.C.,. 

321 F 2d 359. That this conclusion is erroneous in law will be demon- 
strated. : 
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13. In Carter Mountain, the Commission denied, after hearing, 
an application by a communications common carrier for use of radio 
frequencies to furnish a point-to-point transmission service on the 
grounds that the intended use to be made of the services by the carrier's 


customer, i.e. a community antenna television system, would have a 
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detrimental competitive effect upon the financial operation of a tele- 


of the broadcast station. We think it clear, however, that neither the 
Commission nor the court resolved the substantial constitutional and 
other questions which have been placed in issue here. The matter of 
"delayed" non-duplication did not appear in the record of the Carter 
Mountain case. Nowhere in Carter Mountain, administratively or 
judicially, is the term "non-duplication” defined in any manner. Thus, 
this substantial question could not have been fully considered or resolved. 
14. Moreover, in the Carter Mountain decision reviewed by 
the court, the Commission, in passing upon the question of "censorship", 


made the specific, and vitally distinguishing, factual conclusion that: 


"There is no attempt [by the Commission] to examine, limit 


or interfere with the actual material to be transmitted." 7 


This determination was, of course, essential to avoid the pitfall of 
"censorship". But here, we challenge directly the lawfulness of a 
"condition" which openly purports to engage the Commission directly 


in an "attempt to. . ., limit or interfere 


1/ 
~ Carter Mountain Transmission Corporation, 32 FCC 459, 462, 
22 Pike & Fischer RR 193, 194(c) (1962) (para. 8 of the FCC decision). 


[254] 


with the actual material to be transmitted". The very language of 

the Commission in Carter Mountain illuminates the distinguishing 
circumstances and legal principles involved there in relation to the 
circumstances now at bar. Carter Mountain does not stand for the 
proposition that the Commission may examine, limit or interfere 

with material or intelligence transmitted over radio facilities; 

and, the Commission's decision serves cogently to point up the intrinsic 


illegality of any "non-duplication” condition. Manifestly, the Commission 
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recognized that for it to so engage ina regulatory activity designed to 
limit, interfere with, or otherwise control the actual material to be 
transmitted over radio facilities would constitute "censorship" over 
‘radio communications or signals transmitted by any radio station" 
within the meaning of 47 U.S.C. 8326, and would be unlawful. 

15. Therefore, the administrative decision reviewed by the 


court in Carter Mountain involved circumstances where the Commission 


rejected any suggestion of interference with the intelligence carried over 
the radio facilities. To urge that Carter Mountain is authority for the 
imposition of the non-duplication condition -- which involves the 
Commission prominently and directly in the act of limiting and other- 
wise interfering with the intelligence carried over radio facilities -- 
is ludicrous. 

16. Turning directly to the non-duplication condition imposed on 
Idaho Microwave's license it cannot be disputed that the Commission 
is involving itself in the very regulatory activity so emphatically denied 


in Carter Mountain. 
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The condition demands that the CATV customer of the carrier, i.e. 
petitioner, limit the use and circulation of certain material carried over 
the radio facilities and thus places the Commission prominently in the 
act of interfering with the free use of "radio communications" and 
"signal transmitted" by a radio station. The principal and sole pur- 
pose of the condition is to restrain the circulation of certain radio 
signals by the CATV system. 

17. Therefore, the regulatory act specifically disavowed by the 
Commission in Carter Mountain is exactly the practice now adopted. 
And once the Commission acts to limit or otherwise interfere with the 
use of intelligence transmitted over radio facilities, we have a situation 
materially different from the circumstances of Carter Mountain 
and one which obviously is governed by other prevailing and controlling 
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principles of law. Carter Mountain did not involve "prior restraint"; 
the contested condition -- which prohibits the circulation of certain 
programs -- does involve prior restraint, and, therefore, is unlawful. 
18. Of perhaps even more significance, however, is the fact 
that in Carter Mountain the court made it very clear that it was not 
passing upon the question of censorship since apparently only the 
carrier's customer, or, in other words, the user of the communications 
service (i.e. petitioner), is competent to press that right for judicial 
determination: 
"we do not have Western [the CATV customer of the common 
carrier] before us. Whatever the latter’s rights generally 
may be, the appellant - and only the appellant - is seeking a 
license which the Commission . . . has denied. We cannot 
hold that appellant is entitled to the authorization sought, in 
derogation of those principles, merely because one of its 
customers claims to have rights of communication not avail- 
able to the appellant."" (321 F 2d at p. 364) 
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Thus, certain substantial questions were left unanswered in Carter 
Mountain. But the customer's rights are at bar here and they must 
be determined. And, as has been demonstrated, the "condition" abridges 
rights of petitioner protected by the First Amendment. 
(2) Imposition Of The Non-Duplication Condition 
Constitutes An Unlawful Act By The Commission 


To Confer Jurisdiction Over Subject Matter 
Without Statutory Authority 


19. The conduct of petitioner's CATV business does not fall 
within the regulatory jurisdiction of the Federal Communications Com- 
mission, and the Commission has frequently and consistently so held. 


Frontier Broadcasting Company, et al. v. Collier, etal., 24 FCC 251, 


26 FCC 403, 18 Pike & Fischer RR 1573 (1959); WSTV, Inc. v. 
Fortnightly Corp., 23 Pike & Fischer RR 184 (1962). 
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20. Through insertion of the contested condition, the Commission is 
undertaking to regulate openly and directly the business of community 
antenna operation. As the "price" for use of common carrier radio 


services (i.e. services available to the public on demand), the Commission 


is, in effect, saying that the CATV system must submit the operation of 


its business, over which it is acknowledged there is no direct authority, 

to a substantial degree of regulation by this Commission. We do not 
believe that such unlimited authority exists in the Commission. For 

if it does, it must follow that any person requiring the use of jurisdictional 


common carrier services must be prepared, at the behest 
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of this governmental agency, to submit to a degree of regulation, or 
suffer the substantial consequences of being denied access to public 
communication services. Thus, for example, any private, non- 
jurisdictional business might be required to operate its business in a 
particularly defined manner, believed desirable by the Commission, if 
it is to enjoy the "privilege" of using jurisdictional common carrier 
services. The Commission freely acknowledges that as an administra- 
tive agency, it possesses no authority to impose directly regulatory 
acts on community antenna systems, except where they choose to 
utilize public common carrier radio services. The logic of this position, 
if valid, must be applicable in all situations. And the fallacy of this 
premise is readily apparent. Never in any other area has the Commission 
even sought to exercise such a type of openly duressive "authority" over 
non-jurisdictional entities as the price for use of services offered to 
the public by carriers. 

21. The Federal Communications Commission is a creature 
of statute. It was created by Act of the Congress (47 U.S.C. 88151, 
et seq.); and all of its power and authority is grounded within and must 
emanate from the organic act. Jurisdiction over subject matter is 


dependent entirely upon the terms of the statute reposing power in the 
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"As an administrative body, the [Federal Communications ] 
Commission must find its power within the compass of the authority 
given it by Congress."" Regents v. Carroll, 338 U.S. 586 (1949) 
at p. 597. 
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of limited jurisdiction. United States v. Baltimore & O.S.W.R. Co.; 

226 U.S. 14 (1912). Administrative agencies cannot unilaterally confer 
jurisdiction on themselves. Federal Trade Commission v. Raladam Co., 
238 U.S. 643 (1913). No act of those regulated can give an agency 
jurisdiction over subject matter which it does not, by law, otherwise 
possess. Grubb v. Ohio Public Utilities Commission, 281 U.S. 470 
(1929). Jurisdiction over subject matter cannot be conferred either by 
consent or by waiver of rights. Gainesville v. Brown-Crummer Invest- 
ment Co., 227 U.S. 54 (1927). 

22. Within these basic principles of administrative law, it is 
impossible to justify or condone the assertion of control assumed over 
the non-jurisdictional CATV business through the contested condition. 
Clearly, the mere fact that one becomes a customer of a common 
carrier does not furnish the requisite statutory authority to regulate a 
business for which regulatory authority is otherwise acknowledged by 
the Commission to be wanting. If it does, then the Congress is by- 
passed entirely and the agency not only confers jurisdiction upon 
itself, it also unilaterally determines the extent thereof. 

23. The Commission is here engaged in an improper back-door 
approach to the regulation of an industry over which it has consistently 
and frequently acknowledged a want of jurisdiction and in the face of 
refusals by the Congress to confer jurisdiction. The path followed here 
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is one of asserting control of the non-jurisdictional CATV business 
through the patently duressive tactic of withholding use of available 
radio facilities unless the CATV system "voluntarily" 
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agrees to be regulated as the "price" for use of such publicly available 
facilities. These tactics, we submit, are repugnant to our system of 
government. For, clearly, the rights to regulate or to interfere, so 
directly and dramatically, in the conduct of any business activity must 
be firmly established and grounded in law. ! 

24. Just this month the Commission acknowledged its lack of 
jurisdiction over the non-jurisdictional portion of the business conducted 
by a large jurisdictional carrier -- Western Union. The Commission 


said, inter alia: é 


"The Commission must find that a particular activity consti- 
tutes the public offering of a communications service for hire 
before it can exercise any direct regulatory control over the 


service." 


The Commission is thus well aware of the controlling principle of law. 
Regrettably, however, it refuses here to recognize or apply the law 
consistently. If the Commission cannot regulate the non-jurisdictional 
business of a nation-wide carrier, how can it even purport to regulate 
the non-jurisdictional business of an intrastate carrier's customer? 

25. In the circumstances of this matter, the Commission com- 
pounds dramatically its abuse of authority by attempting to regulate the 
non-jurisdictional CATV business through novel, comprehensive regula- 
tion of the non-jurisdictional intrastate carrier (47 U.S.C. §152(b)). 

The Commission proceeds here as if there are no bounds or limitations 


whatsoever upon its authority, i.e. the end is justification for the 


means. 


[ 259] e 


26. It is not necessary to belabor this point. Jurisdiction 


over subject 


3/ 
— gee FCC Public Notice C, November 5, 1964, p. 2 


[ 260] 


matter is, or is not, present. The Commission has no power, directly 


or indirectly, to create, confer, negotiate or to bargain for such juris- 
diction. Thus, any grab of jurisdiction, as is inherent in the contested 
condition, is without the requisite legislative authority, constitutes an 


unlawful usurpation, and is void. 
CONCLUSION 


26. Petitioner has not filed any request for stay of the Com- 
mission's action of October 28, 1964 since it is apparent that the pro- 
cedures invoked by Idaho Microwave pursuant to 47 C.F.R. 821.25 serve 
to vacate that action pending reconsideration of the questions raised by 
Idaho Microwave and those now raised herein. Petitioner further relies 
here upon section 9(b) of the Administrative Procedure Act which pro- 
vides, inter alia, that in acting upon an application for license the 
agency must proceed with "due regard to the rights or privileges of 
all the interested parties or adversely affected persons". We, there- 
fore, respectfully submit that consideration of all the matters raised 
here and in the pleading of Idaho Microwave are both appropriate and 


required by law prior to further action. 


PRAYER 


WHEREFORE, The non-duplication condition imposed on the 
license for Station KPS54 exceeds the statutory authority of the Com- 


mission, violates rights of petitioner, and is unlawful. 
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Petitioner prays that the license issue without condition. 
Respectfully submitted, 
CABLE VIEW OF BURLEY, INC. 
By: /s/John P. Cole, Jr. 


SMITH & PEPPER 
Its Attorneys 


November 12, 1964 


1101 17th Street N. W. 
Washington, D. C. 20036 


CERTIFICATE OF SERVICE 
I, Barbara Swisher, a secretary in the law offices of Smith & 


Pepper, do hereby certify that a copy of the foregoing "Petition For 
Reconsideration" was mailed, postage prepaid, on this 12th day of 
November, 1964, to the following: 


*The KLIX Corporation 
Television Station KMVT 
Box 547 
Twin Falls, Idaho 


Haley, Bader & Potts, Esquires 

1735 DeSales Street N. W. 

Washington, D. C. 20036 
Counsel for KMVT 


*Via Air Mail 
/s/Barbara Swisher 
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PETITION FOR REVOCATION OF 


The Klix Corporation, by its attorneys, respectfully requests 
the Commission, either directly or by the Chief of its Common Carrier 
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Bureau, forthwith to revoke the Service Test Authority pursuant to which 
Idaho Microwave, Inc., continues to provide common carrier micro- 
wave service to Cable View of Burley, Inc., by means of Station KPS54, 
near Albion, Idaho, in a manner which directly violates and contravenes 
the specific findings by the Commission in the above-captioned matter 
concerning the public interest, convenience and necessity. In support of 
which it is shown as follows: 

1. The Klix Corporation is the licensee of television broadcast 
station KMVT, Twin Falls, Idaho, and as such is a party in interest to 
the proposal of Idaho Microwave, Inc., to extend its common carrier 


microwave service in order to supply television 
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programming of Salt Lake City, Utah, stations to a community antenna 
television system at Burley, Idaho, a community deep within the predicted 
Grade A service contour of Station KMVT. As such, The Klix Corpora- 
tion petitioned for reconsideration of the original grant to Idaho Micro- 
wave, Inc. It is presently aggrieved and irreparably injured by the 
continuing operation of Station KPS54 in violation of the Commission's 
direct mandate. 

2. By its Memorandum Opinion and Order of October 28, 1964 
(FCC 64-976), the Commission refused to reconsider its grant of the 
Station KPS54 construction permit, but on its own motion attached 
conditions designed to protect Station KMVT from program duplication 
by the Burley CATV system when it granted the then pending applica- 
tion for license to cover that construction permit. 

3. The Commission concluded that, after a study of the impact 
which such common carrier microwave service to the CATV system would 
have on Station KMVT, the public interest, convenience and necessity 
required that a condition be attached to the Station KPS54 license to the 
effect that service to a CATV system at Burley, Idaho, or elsewhere 
within the predicted Grade A service contour of Station KMVT, can be 
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provided only where the CATV system affected carries the signal of 


KMVT without material degradation in quality and does not duplicate 
the programs of KMVT, either simultaneously 
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or for a period before or after the date of local broadcast. 1/ 
4. Rather than accede to the condition thus attached to its 

license for Station KPS54, Idaho Microwave, Inc., on November 10, 
1964, returned the license to the Commission with the request that 

it be vacated pursuant to Section 21.25 of the Commission's Rules and 
Regulations. At the same time, Idaho Microwave, Inc., has requested 
reconsideration of the Commission's action herein. 

5, Since on or about October 22, 1963, Idaho Microwave, Inc., 
has been supplying microwave service for hire to its Burley CATV 
subscriber pursuant to Service Test Authority conferred under Section 
21.212 of the Commission's Rules and Regulations. The tariff pro- 
visions covering that service are found in Idaho Microwave, Inc., 

Tariff FCC No. 1 as modified October 21, 1963, effective October 22, 
1963. Those tariff provisions do not place any requirement on service 
to CATV systems within the predicted Grade A service contour of 
Station KMVT with regard to carrying the KMVT signal and protection of 
KMVT against program duplication. As indicated by the attached 
affidavit by counsel for The Klix Corporation, the Commission's files 
fail to indicate that Idaho Microwave, Inc., has amended its Tariff 

FCC No. 1 to provide for the protections which the Commission has 
found necessary in the public interest. 


1/ 

— The exact terms and conditions of said requirements are set 
forth in full in the Appendix to the Memorandum Opinion and Order of 
October 28, 1964 (FCC 64-976). 
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6. Attached hereto is an affidavit by Mr. Gordon O. Glasmann, 
President of The Klix Corporation, dated November 20, 1964. In 
his affidavit, Mr. Glasmann describes in detail the steps which he took 
to supply the Burley CATV system with the required request that the 
signals of Station KMVT be carried on the CATV system without 
material degradation in quality and with the necessary infor mation 
concerning the future scheduled programming of Station KMVT. 
Mr. Glasmann also relates his personal observations regarding the 
quality of the signal of KMVT as carried on the Burley CATV system 
and of duplications of KMVT programs carried on the CATV system on 
November 12, 1964. 

7. On the basis of Mr. Glasmann's observations, the fact 
that the Idaho Microwave, Inc., tariff has not been amended, the 
surrender of the KPS54 license under Section 21.25 and statements 
made by Idaho Microwave, Inc., in its Petition For Reconsideration 
And For Other Relief, it is clear and indisputable that Idaho Micro- 
wave, Inc., has consciously and with deliberation decided to continue 
to provide commercial service to its Burley CATV subscriber without 
regard to the protective measures which the Commission has decided 
are necessary in the public interest. 

The Commission is not powerless before that open defiance 
of its express requirements. The Service Test Authority under which 


Station KPS54 continues to serve the Burley CATV was not designed 
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to provide licensees with the means to act in derogation of the public 
interest. Service Test Authority under Section 21.212 of the Rules 
and Regulations is intended to provide an orderly procedure by which 
authorized common carrier facilities can institute service in the public 
interest while license applications are being processed by the 


Commission. 
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9. Section 21. 212(b) (2) specifically provides that the Com- 
mission, in authorizing Service Tests, "... reserves the right to 


cancel, suspend, or change the date of beginning or duration of such 


[Emphasis added. ] Itis submitted that the Commission's power to 


revoke, suspend or change Service Test Authority under Section 21. 212 
is summary and does not require show cause proceedings or an 
adjudicatory hearing under the Communications Act of 1934, as amended, 
or the Administrative Procedure Act. 

10. It is clear that the Commission considered the possibility: 
that Idaho Microwave, Inc., would defy its mandate and refuse to 
accept the required conditions. In footnote 4, page 2, to the Memorandum 
Opinion and Order of October 28, 1964, the Commission stated as 
follows: 


"Since, in this case, the grant of the authorization was made 
four months prior to the institition of rule making, and Idaho 
Microwave is currently utilizing the microwave facilities, 


the Commission is deciding this case on its merits. Should 
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Idaho Microwave choose to refuse to accept grant of its 
license subject to the Docket conditions, its applications 
for construction per mit and license will revert to pending 
status until a final decision in Docket Number 15233, and 
it will be required to cease operation of the microwave 


facility." 


11. In view of that clear expression of intent, it appears only 
reasonable that the Commission will now invoke the provisions 
of Section 21.212 (b) (2) of its Rules and modify the Service Test 
Authority under which service to the Burley CATV continues to be 
provided in order to require immediate compliance by Idaho Micro- 
wave, Inc., with the terms of the condition described in the 


[275] 
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October 28, 1964, Memorandum Opinion and Order and to indicate that 
failure to comply within a reasonable period of time not to exceed 
seven days will result in the automatic revocation of the Service Test 
Authority. The common carrier should also be directed to submit an 
application for special permission under Section 61.151 et. seq. of 
the Rules to permit the required tariff modifications to become effective 
upon one day's notice. 

12. The facts presented herein call for immediate action by 
the Commission to vindicate authority and power to require the 
operation of radio facilities in the public interest. Every day that 
Idaho Microwave, Inc., is allowed to maintain its defiance the public 
and KMVT suffer irreparable injury. While Idaho Microwave may be 
expected to object that the Commission should not act on this request until 


its Petition For Reconsideration And For 


[276] 


Other Relief is considered, The Klix Corporation submits that its 
Opposition to that Petition, which is being filed concurrently here- 
with, shows why reconsideration should be denied and that the chances 
that reconsideration will be granted are slight. 

WHEREFORE, the premises considered, it is requested that 
the Service Test Authority by which Idaho Microwave, Inc., continues 
to serve the Burley CATV system in defiance of the public interest be 
modified or revoked, along the lines described above. It is also re- 
quested that the instant Petition be granted immediate consideration 
either by the Commission or by the Chief of its Common Carrier 
Bureau. 

Respectfully submitted, 
THE KLIX CORPORATION 
By Haley, Bader & Potts 


/s/Andrew G. Haley 
/s/William J. Potts, Jr. 


1735 De Sales Street, N. W. Its Attorneys 


Washington, D.C. 20554 
Besenier 4, 1964 
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[Rec'd - Dec. 7, 1964 - FCC] 


OPPOSITION TO "PETITION FOR REVOCATION 
OF SERVICE TEST AUTHORITY" 
(For The Commission) 


Idaho Microwave, Inc. (Microwave) and Cable View of Burley, 
Inc. (Cable) hereby jointly oppose the "Petition For Revocation Of 
Service Test Authority" filed by The KLIX Corporation (KMVT) herein 
December 4, 1964, / : 

In support hereof the following is respectfully submitted: 

1. KMVT states (1) that it is a party in interest; (2) that it is 
"aggrieved and irreparably injured by the continuing operation of 
Station KPS54"; (3) that Idaho Microwave has not amended its tariff 
to provide for the economic protection of KMVT; (4) that the rules of 


the Commission provide for "summary" termination 


as 

— As reflected by this file, Idaho Microwave, Inc. and Cable View 
of Burley, Inc. are entirely separate corporations in terms of ownership, 
management, etc. They file here jointly since their mutual interests 
and conveniences are served thereby, and since counsel believes that 
their rights can best be presented in this manner and that this joint 
opposition is the most convenient method of presentation to the Com- 
mission. Standing for each party is set forth in pleadings filed herein 
in November 1964. 
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of Service Test Authority; (5) that, on the foregoing basis, the Com- 


mission should give Idaho Microwave not more than seven days to amend 

its tariff to provide for economic protection to KMVT setting the penalty 

for non-compliance as "automatic revocation of Service Test Authority". 
2. Microwave and Cable oppose this drastic and extraordinary 

action recommended by KMVT and will show here that such action 

would be unlawful, otherwise improvident and not in the public interest. 
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3. Section 9(b) of the Administrative Procedure Act (5 U.S.C. 
§1008(b)) provides in pertinent part that: 


In any case in which application is made for license required 
by law the agency, with due regard to the rights or privileges 
of all the interested parties or adversely affected persons and 
with reasonable dispatch, shall set and complete proceedings 
required to be conducted. . . [and] In any case in which the 
licensee has, in accordance with agency rules, made timely 


and sufficient applications for a renewal or a new license, 


determined by the agency." (Underscoring ours) 


Section 2(e) of the same Act (5 U.S.C. 81001(e)) defines "license", 


as used above, as follows: 


"e) LICENSE AND LICENSING -- "License" includes the whole 


or part of any agency permit, certificate, approval, registra- 


tion, charter, membership, statutory exemption or other form 


of permission. 'Licensing" includes agency process respecting 
the grant, renewal, denial, revocation, suspension, annul- 
ment, withdrawal, limitation amendment, modification, or 


conditioning of a license." (Underscoring ours) 
Thus, a "license", as well as the agency function of "licensing", 1s 
defined 
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by law in the broadest possible sense. The APA further provides 
(5 U.S.C. 88(a)): 


In the exercise of any power or authority -- no sanction shall 
be imposed or substantive rule or order be issued except within 


jurisdiction delegated to the agency and as authorized by law." 
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"Sanction" is defined by the APA (5 U.S.C. §1001(f)) to mean: 


"ganction"” includes the whole or part of any agency (1) pro- 
hibition, requirement, limitation, or other condition affect- 
ing the freedom of any person; (2) withholding of relief; 

(3) imposition of any form of penalty or fine; (4) destruction, 
taking seizure, or withholding of property; (5) assessment of 
damages, reimbursement, restitution, compensation, costs, 
charges, or fees; (6) requirement, revocation, or suspension 
of a license; or (7) taking of other compulsory or restrictive 


action." 


4. It, therefore, is clear that the extraordinary relief requested 


here by KMVT falls squarely within the terms and protections afforded 

by the Administrative Procedure Act. The "protections" of the APA flow 
to licensees as well as to "all interested parties or adversely affected 
persons" (5 U.S.C. 81008(a)), and thus extend to Cable. Whatever 
interpretation KMVT may give to section 21.212 of the Commission's 
rules it is fundamental that agency rules do not, under any circumstances, 
or in any manner, compromise, modify or other wise infringe upon 

rights conferred by law. 2/ The APA is designed and intended to pre- 
vent precisely the precipitant type of action urged here by KMVT. 


2/ 

~ The authority of the Commission to make and enforce rules and 
regulations is specifically limited to regulations "not inconsistent 
with law" (47 U.S.C. 6303(f)). 
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5. Microwave has been serving Cable in Burley for more than 
a year. Cable is dependent upon Microwave's service in order to stay 
in business (See Supplement to Petition for Reconsideration, filed 
November 23, 1964 by Cable View of Burley). To grant KMVT's 


petition and terminate Microwave's continuing authority to operate 
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prior to final determination of the matters raised in the pending 


petitions for reconsideration by both Microwave and Cable would be in 
conflict with controlling provisions of law, and unlawful. 

6. To review briefly, Microwave and Cable have already 
asserted and do assert here that the attachment of the non-duplication 
condition to the license of Idaho Microwave in the instant circumstances 


in unlawful in that: 


(1) The requirement that the intrastate carrier operate 
pursuant to the "condition" is in excess of the Commission's 
jurisdiction as limited by the Communications Act, specifically 
sections 2(b) and 326 thereof. 


(2) The terms of the "condition" are in violation of sections 
201 and 202 of the Communications Act. 


(3) The "condition" constitutes an unlawful infringement upon 
Cable's rights protected by the First Amendment to the Con- 


stitution. 


(4) Imposition of the "condition" cons titutes an act in excess 
of statutory jurisdiction and short of statutory right, since it 
purports to regulate the operation of Cable's non-jurisdictional 


business. 


(5) The procedures followed here by the Commission in 
attaching ‘the "condition" are in violation of sections 316, 
319 and 405 of the Communications Act, and sections 4 and 9 
of the Administrative Procedure Act. 
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These arguments, among others, are made and supported in Microwave’s 
"Petition For Reconsideration And For Other Relief" filed herein 
November 10, 1964, and in Cable's "Petition For Reconsideration" 
filed November 12, 1964, and all such arguments are adopted here, 


incorporated by reference and made a part hereof. 
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7. To grant relief to KMVT would be to inflict a "sanction" upon Cable 


and Microwave; and no sanction "shall be imposed. . . except within 
jurisdiction delegated to the agency and as authorized by law". 3/ 

Thus, in order to impose the sanction -- i.e. present an ultimatum to 
Microwave, as urged by KMVT, to abide by the condition or cease 
operating -- the Commission must determine the matter finally 

(5 U.S.C. 81008(b)), and must determine that the ''sanction"’ or 
"substantive order", i.e. the non-duplication condition, is both within 
its jurisdiction as delegated by the Act, and consistent with all applicable 
provisions of law (5 U.S.C. 81008(a)). 

8. Section 21.212 of the rules does not provide for "sum mary" 
termination of service test authority and any interpretation of the rule 
provision giving such a construction is strained and unwarranted since 
it places the rule in direct and irreconcilable conflict with prevailing 
and controlling provisions of law. Thus, while service test authority 
may be subject under certain conditions to suspension, the protective 


procedures of the APA must be adhered to in every 


3/ 
5 U.S.C. 61008(a). 
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respect. And the APA does not condone the expedient course suggested 
here by KMVT. 

9. In short, the Commission must dispose finally of all of the 
questions timely presented in the respective petitions for reconsidera- 
tion before it can properly even consider the relief urged by KMVT. 
For to terminate service test authority -- which is an "activity of a 
continuing nature" (5 U.S.C. 81008(b)) and certainly, at least "in 
part", an "other form of [operating] permission" and therefore, a 
"license" (5 U.S.C. 81001(e)), within the meaning of the APA -- 
without final adjudication of all of the questions presented would be 
unlawful. 
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10. While perhaps unnecessary, we refer here to what KMVT 
labels the ''defiance” of Idaho Microwave and the resulting asserted 
necessity for the Commission to "vindicate authority and power" 

(pet. p. 6). This, of course, is superfluous, and manifests a 
hackneyed attitude demonstrating only a lack of substantive merit in 
the petition. If the assertion of constitutional and other lawful rights 
and an insistence upon adherence to principles of due process does 
properly constitute a "defiance" which must be whipped down in the 
"summary" fashion urged by KMVT, then we are mistaken for reliance 
upon the procedures invoked here. Notwithstanding KMVT'S position, 
however, we are still satisfied that the basic and governing responsibility 
of the Commission is to administer its admittedly vast powers ina 
manner wholly consistent with its authority as conferred and limited 
by law. 
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11. Restraint is the hallmark of prudently exercised power; 
and where authority is wanting, or where a reasonable doubt is raised 
as to the existence of jurisdiction, restraint is the touchstone of 
responsible administrative action. 

12. Thus, wholly aside from and incidental to any need to 
"yjndicate power and authority", there is presented here the fundamental] 
and initial requirement to examine and define this "authority and power" 
prior to its exercise. Wrongdoing or ill repute is not properly to be 
imputed to those who seek by lawful process to challenge a misuse, 
abuse or excess of governmental authority, and thereby to maintain 
rights conferred by law. There is no "defiance" here, but rather an 
orderly and proper assertion and maintenance of rights pursuant to 
applicable, lawful procedures. 

13. Idaho Microwave has and will continue to operate in accordance 
with all applicable provisions of law and pursuant to rights and obliga- 


tions stemming therefrom. 
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14, We turn now to a matter of large substantive and procedural 
significance. Only Idaho Microwave and Cable View have invoked here 
the reconsideration procedures of 47 U.S.C. 8405; and such petitions 
challenged only the lawfulness of the non-duplication condition. The 
thirty-day period for reconsideration expired on November 30, 1964, 
without further objection to the action of October 28, 1964, herein. 


Thus, the grant of construction 
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permit as made July 8, 1963, and affirmed by the Commission Octo- 


ber 28th, is final. 2/ An application for license pends, and section 


319(c) requires that it be granted unless a "cause or circumstance 
arising or first coming to the knowledge of the Commission since the 
granting of the permit would . . . make the operation of such station 
against the public interest". No such cause or circumstance has been 
shown. 

15. The Commission should also be aware that KMVT is not a 
small or struggling business; rather it is a part of a large complex of 
valuable and economically productive broadcasting and other mass- 
media properties. See Television Factbook (1964) -- parenthetically, 
a source of certitude cited by the Commission in its action herein of 
October 28, 1964 -- page 652b for Station KUTV. Mr. Glasmann’s 
affidavit is ludicrous in light of the great and glowing deficiency of 
truly pertinent data. The guarded statement: 


"Continued duplication of our programs by the cable operator 
in Burley will tend to impair the ability of the station to pro- 
vide the same quality of public service as it has provided in 
the past and would like to provide in future operations", 


is meaningless and worthless. Yet, it is the most that KMVT seems 
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to want to say about its dire economic plight. The bare, conclusionary 


statement of 


* We are in full and absolute accord with KMVT that the grant of 
the construction permit (File No. 1458-C1-P-62) has not been set 
aside, and that the only issue now at bar is the lawfulness of the con- 
dition attached to the license (See Opp. of KMVT to Pet. For Reconsid. , 
filed December 4, 1964, pp. 4-6). 
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irreparable injury (pet. p. 2), unverified of course, is similarly 
innocuous. And the pure subjectivity of the Glassman affidavit, para. 
4. relative to picture quality is to say the least of no probative value. 

16. Cable has been in operation for more than one year while 
KMVT has silently suffered "irreparable" injury. Wholly aside from 
the controlling legal impediments barring grant of the relief sought by 
KMVT, there is no demonstrated need here, as is implied, to deny or 
suspend rights, rules and orderly procedures to protect anyone. In 
fact, such a procedure on the basis of this record would constitute 
a gross abuse of authority. 

17. If the non-duplication condition is lawful and proper, and 
if the Commission possesses the requisite authority to impose it upon 
the station authorization in the circumstances of this matter, then, of 
course, Idaho Microwave will operate in accordance therewith. But, 
first, Idaho Microwave and Cable View of Burley have invoked available, 
lawful procedures to test and challenge both the lawfulness of the con- 
dition and the authority of the Commission to impose it as a condition 
of service; and they are entitled to an adjudication of their respective 
rights. If, as KMVT urges, it is necessary to act immediately upon 
its petition, we respectfully urge that the entire matter be disposed of 
simultaneously. Only in this manner can substantial substantive 
and procedural rights be protected. 

18. To rule favorably upon KMVT's instant petition without final 


determination of all of the issues at bar would effectively serve either as a 
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denial of rights or an unlawful intimidation infringing upon constitutional 
and other lawfully conferred rights. 

19. Microwave and Cable will timely reply to "Opposition Of 
KMVT To Petition For Reconsideration", as filed December 4, 1964. 
But we do observe, KMVT's assertion to the contrary, that the said 
opposition of KMVT is hardly responsive to the significant legal 


questions and arguments raised by Microwave and Cable, much less 


dispositive of their merit. 

WHEREFORE, The petition of KMVT for revocation of service 
test authority contemplates unlawful and undesirable procedures and 
must be denied. 

Respectfully submitted, 


IDAHO MICROWAVE, INC. 
and 
CABLE VIEW OF BURLEY, INC. 


By:/s/John P. Cole, Jr. 


SMITH & PEPPER 
Their Attorneys 


December 7, 1964 


1101 17th Street N. W. 
Washington, D. C. 20036 
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REPLY TO OPPOSITION 


The Klix Corporation, by its attorneys, replies herein to the 
Opposition To "Petition For Revocation Of Service Test Authority" 
filed jointly by Idaho Microwave, Inc., and Cable View of Burley, 

Inc., on December 7, 1964. It is submitted that the joint Opposition 
fails to state a basis why the relief sought herein by The Klix Corpora- 
tion should not be granted forthwith. In support of which it is shown as 


follows: 
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Introduction 


1. In its Petition For Revocation Of Service Test Authority 
filed herein December 4, 1964, The Klix Corporation referred to the 
fact that Idaho Microwave, Inc., was continuing to operate Station 
KPS54 in the Domestic Public Point-to-Point Microwave Radio Service 
near Albion, Idaho, without requiring its subscriber to provide the 
protections to Station KMVT, Twin Falls, Idaho, which the Commission 


determined 
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to be necessary in the public interest in its Memorandum Opinion and 
Order of October 28, 1964 (FCC 64-976). It was shown that Idaho 
Microwave was doing so by virtue of the service test provisions of 
Section 21.212 of the Commission's Rules and Regulations. Drawing 
the Commission's attention to the fact that Section 21.212 contains 
within it an explicit reservation by the Commission of the power to 
cancel, suspend or change the date of beginning or the duration of 
service tests when such action is required in the public interest, The 
Klix Corporation asked the Commission to take immediate and 
summary action either to modify the service test authority of Station 
KPS 54 to require the protection of Station KMVT in the public interest 


or to revoke that authority. 


Service Test Not A License 


2. The principal argument made in the joint Opposition of 
Idaho Microwave and Cable View is that the operating authority auto- 
matically conferred on Station KPS 54 by Section 21.212 is a license 
under Sections 2(e) and 9(b) of the Administrative Procedure Act 
[5 U.S.C. 881001 (e), 1008 (b)], and that, therefore, the terms of 
that authority remain in effect until the pending license application 
is acted on and, presumably, cannot be modified or suspended prior 
to that time. That argument is completely without substance, as will 


be shown below. 
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3. The service test authority conferred automatically under 


Section 21.212 is not a license. This fact is made clear by the terms 


of the rule itself. Section 21.212 (e) reads as follows: 


"The authorization for tests embodied in paragraphs (a) 
[equipment tests] and (b) [service tests] of this section 
shall not be construed as constituting a license to operate 


but as a necessary part of the construction." 


4. In the face of that unequivocal statement, it is obvious that 
Idaho Microwave and Cable View are contending that 21. 212 (e) is in 
effect invalid since it contradicts the requirement of the Administrative 
Procedure Act. Such a result cannot be presumed. It must be shown 
by substantial facts. The joint opponents have failed to do so. 

5. There must be a strong presumption that Section 21. 212 (e) 
is a valid exercise of regulatory power for it is an essential part of 
construction process. The privileges conferred by Section 21.212 are 
automatic. No special application is required. No specific action by 
the Commission is involved. It is designed to permit new facilities to 
be tested and to be placed into service promptly on a temporary basis 
pending final action on a license application. Since no express action 
by the Commission is required, it is only natural that the Commission 
would desire to reserve the right to cancel, suspend or modify such 
temporary authorizations should it appear that the test operation does 
not conform to the public interest, conveneince, and necessity. It has 
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done so in Section 21.212 (b) (2) with regard to service tests. Further- 
more, it has indicated its clear intent in Section 21.212 (e) that its 
power under Section 21.212 (b) (2) is summary and does not require 
show cause or other time consuming procedures. 

6. The alternative to the kind of temporary operating authority 
granted in Section 21.212 would be to forbid all operation until the 


subsequent license application is acted on. Such a result would not 
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be in the public interest. On the contrary, the Commission has cor- 
rectly determined that some degree of temporary operation is a necessary 
and desirable part of the construction process. 

7. The procedure whereby the Commission confers a non- 
license operating authorization subject to summary power to revoke or 
modify that authorization is an important administrative tool. In the 
proadease field such procedures are provided in Section 73.87 relating 
to the presunrise ope ration of standard broadcast stations, Sections 
73.96 (b), 73.217, 73.517, and 73.629 relating to program tests, 
Sections 73.95 (b), 73.216, 73.516, 73.628, and 73.715 relating to 
equipment tests, Sections 73.98 (e), 73.298, 73.597, and 73.675 
relating to operation during emergencies and in other Sections of the 
Rules as well. Similar provisions are found in other Parts of the 
Commission's Rules. Each of those valuable Rule provisions would 


be rendered virtually useless if the 
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Commission would be held to be incapable of modifying or suspending 
such automatic authorizations or required to grant an evidentiary 
hearing in order to do so. Nevertheless, that is the effect which the 
contention of Idaho Microwave and Cable View would have. 

8. The legislative history of the Administrative Procedure 
Act offers final and conclusive evidence that the service test authority 
granted by Section 21.212 (b) of the Rules is not a "license," as that 
term is used in Section 9 (b) and other Sections of that Act. In the 
case of Great Lakes Airlines, Inc. v. CAB, 110 U. S. App. D. C. 
314, 293 F. 2d 153 (1961), the United States Court of Appeals for the 
District of Columbia Circuit held that the "license" defined in Section 
2 (e) of the Act does not include temporary authorizations which may 
be issued pending the determination of applications for licenses. 
Judge Prettyman based his opinion in that regard on the following 
passage from the Appendix to the report of Attorney General Tom 
Clark accompanying the proposed legislation when submitted to the 


Congress: 
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"Section 9: Subsection (a) is intended to declare the existing 
law. Subsection (b) is intended to codify the best existing law 
and practice. The second sentence of subsection (b) is not 
intended to apply to temporary licenses which may be issued 


pending the determination of applications for licenses. nh/ 


9. Whatever else may be said of service test authority under 
Section 21.212 (b) it cannot be denied that it falls exactly within the 


category of licenses which the court held not to constitute a ''license" 


1/ 
~ Administrative Procedure Act, Legislature History, p. 229. 
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under Section 2 (e) of the Act. The purpose of service test authority 
is to permit the initiation of service by new facilities "pending the 
determination of applications for licenses."' Consequently no "license" 
is involved in the authorization which the Commission has been asked 


to modify or revoke herein. 
Any Sanction Lawful 


10. The opponents also contend that a modification or revocation 
of service test authority constitutes a "sanction" under Section 2 (f) 
of the Administrative Procedure Act, the application of which in the 
present matter would violate Section 8(a) of the Act. When applied 
to Idaho Microwave, that argument is entirely baseless. To'the extent 
that such a modification or revocation constitutes a sanction as applied 
to Idaho Microwave, it is a sanction which falls wholly within the juris- 
diction delegated to the Commission and authorized under the licensing 
provisions of the Communications Act of 1934, as amended. Idaho 
Microwave has applied for and received a construction permit under 
the Act and under Rules adopted in accordance with the Administrative 
Procedure Act. The very privilege of service tests which Idaho 
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Microwave is continuing to enjoy in contrast to the Commission's 
findings regarding the public interest is conferred under a rule of similar 
validity. 
[322] 


11. With regard to Cable View there is no basis for the claim 
that a "sanction" would be applied to it if the relief sought by The Klix 
Corporation is granted. Any action which the Commission takes herein 
can only be with regard to Idaho Microwave. The modification or sus- 
pension of service test authority would be applied only and exclusively 
to Idaho Microwave. The Commission has not been requested to take 
any action with regard to Cable View or to require Cable View to take 
any action. All that is involved is how Idaho Microwave will use the 
facilities which it has sought permission to construct. The fact that 
the use of such facilities will affect the interests of other persons is 
inevitable, but it does not follow that a sanction applied to the common 
carrier is also applied to its subscribers. 

12. Even if it is admitted for purposes of argument that a sanc- 
tion applied to Idaho Microwave in this instance is also applied to its 
subscriber, Cable View, it does not follow that such a sanction is beyond 
the jurisdiction of the Commission or unauthorized by law. The contrary 
is the case. Section 21.212 (b) (2) specifically provides for the modifi- 
cation or revocation of service test authority if the public interest so 
requires. There can be no question that such matters as rules governing 
service tests of new microwave radio facilities fall well within the 
Commission's jurisdiction and are authorized by law. There is no 


question that 
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Section 21.212 was properly promulgated under Section 4 of the 


Administrative Procedure Act. 
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Public Interest 


13. After all of the oponents' arguments have been weighed and re- 
jected, the crucial facts remain that the Commission in its Memorandum 
Opinion and Order of October 28, 1964, made specific findings with re- 
gard to the public interest and found that the continued operation of Sta- 
tion KPS 54 by Idaho Microwave without protective conditions would be 
contrary to those public interest findings. The opponents have emphasized 
the fact that The Klix Corporation has not made a detailed showing with 
regard to the need for the protections which the Commission has sought 
to apply. The lack of such a showing is deliberate. It is not necessary 
in view of the very definite and correct findings which the Commission 


has already made. 


14. The Klix Corporation does not believe that the question of the 
public interest in this matter is still open to discussion. The Commis- 
sion has made the necessary findings of fact. What is needed now is 
immediate action to insure that those findings are immediately applied 
in order to stop the irreparable injury to the public interest and to The 


Klix Corporation which is now occuring. 
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WHEREFORE, the premises considered, it is requested that the 
service test authority by which Idaho Microwave, Inc., continues to 
serve Cable View of Burley, Inc., by means of Station KPS 54 be mod- 
ified or revoked along the lines requested in the Petition For Revoca- 


tion Of Service Test Authority. The request for immediate considera- 


tion requested in that Petition is repeated herein. 


Respectfully submitted, 
THE KLIX CORPORATION 
By Haley, Bader & Potts 
/s/ Andrew G. Haley 


/s/ William J. Potts, Jr. 
Its Attorneys 


1735 De Sales Street, N. W. 
Washington, D. C. 20036 


December 11, 1964 
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[ 336] G 
FCC 65-65 
61801 
MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Bartley dissenting and issuing a 
statement in which Commissioner Loevinger 
joins. 

1. The Commission has before it for consideration: (a) Petition 


for Reconsideration and for other relief directed against the Commission's 


Memorandum Opinion and Order (released October 29, 1964) filed on 


November 10, 1964, by Idaho Microwave, Inc. (Idaho); (b) Petition for 
Reconsideration of said Opinion and Order filed on November 12, 1964, by 
Cable View of Burley, Inc. (Cable View); (c) Opposition to the Petitions 
for Reconsideration filed on December 4, 1964, by the KLIX Corpora- 
tion, licensee of Television Broadcast Station KMVT, Twin Falls, 

Idaho (KMVT); (d) joint reply to Opposition of KMVT filed on Decem- 

ber 16, 1964, by Idaho and Cable View; (e) Petition for Revocation of 
Service Test Authority filed on December 4, 1964, by KMVT; (f) joint 
opposition filed on December 7, 1964, by Idaho and Cable View; and 

(g) Reply to Opposition filed on December 11, 1964, by KMVT. 

2. The Commission on July 8, 1963 (released July 15, 1963), 
granted without hearing Idaho's application for permit to construct 
additional facilities at Station KPS54 near Albion, Idaho, in order to 
provide a CATV system in Burley, Idaho, with four (4) channels of 
microwave service to carry the signals of four (4) Salt Lake City tele- 
vision broadcast stations. On August 14, 1963, Television Broadcast 
Station KMVT, Twin Falls, Idaho, which encompasses Burley within 
its Grade A contour, filed a Petition for Reconsideration of the Com- 
mission's unconditional grant of the application without hearing, request- 
ing that appropriate conditions be imposed upon the grant to prohibit 
duplication of its programming by the CATV operator and to require 
the latter to carry KMVT's Signal without degradation, or in the alternative, 
that the application be designated for hearing to determine the economic 


impact which 
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the CATV operation in Burley would have on the operation of: KMVT and 
resulting injury, if any, to the public being served. The pendency of 


this petition!/ placed Idaho on notice that a question as to whether 


the unconditional grant of its permit was in the public interest had 

been timely raised, that the Commission was required to dispose of 

the petition before grant of the permit became final, and that the grant 
of the permit was subject to such further action as might be taken by the 
Commission. Prior to disposition of KMVT's Petition for Reconsidera- 
tion, Idaho on October 18, 1963, filed an application for license to 
operate Station KPS54 and commenced conducting service tests and 
providing service to Burley pursuant to Section 21.212 of the Rules 

(47 C.F.R. 21.212) which provides that after construction and upon the 
filing of a license application the permittee is authorized to conduct 
service tests until the application for license is granted or otherwise 
disposed of in accordance with the Commission's Rule. Before action 
on the Petition for Reconsideration or the license application, the 
Commission on December 13, 1963, issued Notice of Proposed Rule 
Making (Docket No. 15233; FCC 63-1128) relating to the conditioning 

of authorizations of microwave stations used to relay television signals 
to CATV systems. The proposed new Rules (new Section 21. 710) would, 
among other things, provide for a 15 day before-or-after non-duplica- 
tion by the local CATV of the television stations within whose Grade A 
contours the CATV was proposing to operate and for the carriage of the 
signal of such television stations by the CATV without degradation. 

This Notice imposed a freeze and an interim procedure providing that 
pending applications will not be granted until the conclusion of the rule 
making proceeding unless the applicant agrees to me et the condition 

set forth in the proposed Rules. 

3. In reconsidering our action granting Idaho's application for 
construction permit, it appeared clear that the population concentration 
in Burley, which is within KMVT's Grade A contour, constituted a 
significant portion of KMVT's audience and that the CATV's operation 
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may adversely affect a substantial area served by that station. The 
Commission was of the view that, in the absence of a hearing, a 

grant of the construction permit without conditions would not be made in 
the public interest. However, since Idaho was currently utilizing the 
microwave facilities and a license application was pending, the Com- 
mission decided, 


1/ 

— A Petition for Reconsideration requesting imposition of a non- 
duplication arrangement or designation of the application for hearing 
was also timely filed on August 14, 1963, by Eastern Idaho Broadcast- 
ing Company, permittee of Television Broadcast Station KIFI-TV, Idaho 
Falls, Idaho. This petition was considered and denied at the same 
time action was taken on the KMVT Petition for Reconsideration and 
requires no further discus sion here. 


[338] 


as a matter of administrative and public convenience, to deal with 
the license application rather than impose conditions on the permit or 
designate the permit application for hearing. Since the conditions set 
forth in proposed new Section 21.710 were considered as being reasonably 
required in the interest of public convenience and necessity in this case 
on an interim basis, we granted the license application subject to those 
conditions as an exemption from the freeze. These interim conditions 
were made subject to such modification as might result from the ultimate 
determination in the rule making proceeding. The Commission stated 
in its Memorandum Opinion and Order (paragraph 4, footnote 4) that 
should Idaho choose to refuse to accept grant of its license subject 
to the conditions, "its applications for construction permit and license 
will revert to pending status until a final decision in Docket No. 15233, 
and it will be required to cease operation of the microwave facility." 

4, Idaho rejected the grant as conditioned and returned the 
license authorization pursuant to Section 21.25 of the Rules (47C. F.R. 
Section 21.25) and requested that the application be granted without 


conditions. In its Petition for Reconsideration and for other relief, 


[339] 
89 

Idaho contends (1) That it is an intrastate carrier and the non-duplication 
condition is, therefore, in excess of our statutory jurisdiction as 
limited by Section 2(b) of the Communications Act (47U.S.C. Section 
152(b)); (2) That the condition is contrary to the provisions of Sections 
201(a) and 202(a) of the Act (47U.S.C. Sections 201(a) and 202(a)) 
which impose a duty upon common carriers to furnish service upon 
reasonable request and prohibit unreasonable discrimination in connection 
with such service; (3) That the condition abridges the rights of free 
speech protected by the First Amendment and constitutes censorship 
contrary to Section 326 of the Act (47U.S.C. Section 326); and (4) That 
the Commission's action imposing the condition on the license violates 
the modification and licensing procedures set forth in Sections 316 and 
319 of the Act (47U.S.C. Sections 316 and 319). In its prayer for 
relief and in its Opposition to KMVT's Petition for Revocation of 
Service Test Authority, Idaho states that, if the Commission finds that 
it has requisite authority to impose a non-duplication condition and 
that the condition is appropriate and consistent with applicable pro- 
visions of law, it "will operate in accordance therewith, " and requests 
“that authority to continue to operate without condition, or if the Com- 
mission deems it necessary, with condition, be extended". ; 

5. The Commission has considered its Title II jurisdiction 
over common carrier microwave facilities similar to Idaho's and has 
held that the communication services involved are interstate and 


subject to 
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the Commission's jurisdiction (Pacific Telatronics, Inc. , FCC 64-1180, 
released December 29, 1964). The provisions of Section 2(b) (1) of 


the Act prohibiting the Commission from exercising Title II jurisdiction 
over intrastate communication service are not applicable here. Idaho's 
reliance on Sections 201(a) and 202(a) of the Act is also misplaced. 


Section 201(a) imposes a duty on every common carrier engaged in 
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interstate communication to furnish such communication service upon 
reasonable request therefor. Section 202(a) of the Act makes it unlaw- 
ful for any common carrier to make unjust or unreasonable discrimina- 
tion in charges, practices, etc., or to give any undue or unreasonable 
preference or advantage to any particular person. In the instant case 
Idaho is requesting a new authorization to operate a new facility and 
it must first obtain a certificate or license from the Commission in 
order to operate. The foregoing provisions of the Act, which are 
obviously designed to control the conduct and practices of the common 
carrier, do not preclude the Commission in the discharge of its licensing 
function from imposing such conditions on the license as are reasonably 
required in the interest of public convenience and necessity. The 
Commission's authority in this field to consider the use to which the 
facilities requested are to be put and the effect of such use on existing 
local television stations, as well as its authority to propose and adopt 
rules and to impose interim conditions reasonably required in the public 
interest, pending adoption of such rules, is well established. (See 
Carter Mountain Transmission Corp. v. Federal Communications 
Commission, 321F. 2d 359, cert denied 375 U.S. 951). 

6. Idaho's claim that the imposition of the interim condition 
in its license was an unconstitutional and unlawful censorship of public 


communication cannot be accepted as valid. This basic question was 


settied by the Court in the Carter Mountain case, supra., and requires 


no further or extended discussion here. In response to Idaho's con- 
tention that its construction permit could not be modified without 
following the notice and show cause procedures prescribed in Section 316 
of the Act, the short answer is that during the pendency of the Petition 
for Reconsideration the Commission retained jurisdiction of the permit 
and Section 316 was not applicable. Idaho further contends that under 
Section 319(c) of the Act the Commission was required to issue a license 
in accordance with the terms of the permit unless some cause arose 

or first came to the knowledge of the Commission since the granting 


of the permit which would make the operation of the station against 
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the public interest. As indicated above, after the grant of the permit 
KMVT filed its Petition for Reconsideration alleging that it would be 
adversely affected by the unconditional grant of the permit and that 

such grant was not in the public interest. Likewise, after the grant of 
the permit but prior to action on the license application, the Commission 
issued its Notice of Proposed Rule Making in Docket No. 15233 and 
imposed a freeze on all applications except in cases where there was 
compliance with the interim procedures. Since the Commission had 
thus deter mined that the imposition of the non-duplication condition 

was reasonably required in the public interest, it issued the license with 


conditions. 
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7. Cable View contends that the imposition of the non- 
duplication condition in Idaho's license constitutes an unlawful attempt 
by the Commission to regulate its CATV business and is an infringement 
upon its rights of free speech as protected by the Constitution and 
Section 326 of the Communications Act. Cable View adopts and joins 
in the arguments of Idaho relating to the applicability of the First 
Amendment and Section 326 of the Act. As Idaho's proposed customer, 
Cable View is not entitled to access to Idaho's proposed facilities as 
a matter of law. Congress has made its right to access depend on 
whether Idaho obtains a license from the Commission. The imposition 
of the non-duplication condition in Idaho's license does not constitute 
an attempt to regulate Cable View and its CATV business without 
legal authority, even though it may have an indirect effect on the system. 


Carter Mountain case, supra. In imposing the condition in Idaho's 


license, the Commission deemed adequate protection to television 


KMVT to be in the public interest, and instead of designating the permit 
and license applications for hearing or retaining them in the pending 
files, it granted the license application subject to the protection of 


the public interest. As stated by the Court in the Carter Mountain case, 
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supra., "the protection of the public interest does not amount to 'censor- 


ship' within the meaning of Section 326." Since Cable View cannot 
stand in a better position in this proceeding than Idaho, it follows that 
it cannot have greater rights or be more adversely affected in any respect 
than Idaho. 
8. Idaho has returned the license to the Commission pursuant 
to Section 21.25 of the Rules with a statement of its reasons why it 
was rejecting the conditioned grant. Section 21.25 of the Rules provides 


in part as follows: 


| . Upon receipt of such statement, the Commission will 
vacate its original action upon the application and reconsider 
the same. Upon such reconsideration, it will either grant or 
set the application for hearing in the same manner as other 


applications are set for hearing." 


The Commission has vacated its action granting the license application 
and has reconsidered the matter. Since we find that the license appli- 
cation cannot be granted in the public interest in the absence of con- 
ditions, the alternative is to designate the application for hearing. 
However, in view of the pendency of the Proposed Rule Making in 

Docket No. 15233 and the expected early resolution of this proceeding, 
which may be determinative of the nature of the conditions to be re- 
quired in all such cases, the license application is being retained in 

the pending file under the freeze, pending rule making. The Commission 
also finds that the service test authority under which Idaho is presently 


operating without conditions is 
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not in the public interest and must be cancelled pursuant to Section 
21. 212(b)(2) of the Rules which provides for the termination of such 
authority when such action is in the public interest, convenience or 
necessity. However, in view of Idaho's request for an extension of 


operating authority "with condition", "if the Commission deems it 
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necessary", Idaho is granted temporary authority to conduct service 


tests and provide service consistent with out interim policy and subject 


to the conditions contained in proposed Section 21.710(a) in Docket 

No. 15233 as set forth in the Attached Appendix. The authority is 
subject to such further action as the Commission may take on the license 
application as the result of the ultimate determination in the rule making 
proceeding. 

9. IT IS ORDERED, That for the foregoing reasons, the Peti- 
tion for Reconsideration filed by Idaho Microwave, Inc., is hereby 
granted to the extent indicated above and is OTHERWISE DENIED; the 
Petition for Reconsideration filed by Cable View of Burley, Inc., is 
hereby DENIED; and the Petition for Revocation of Service Test 
Authority filed by KLIX Corporation, licensee of Station KMVT, Twin 
Falls, Idaho, is hereby granted to the extent indicated above and OTHER- 
WISE DENIED. IT IS FURTHER ORDERED, That the Commission's 
action of October 28, 1964, granting the application of Idaho Microwave, 
Inc., for a covering license is hereby VACATED and the license appli- 
cation is hereby PLACED IN THE PENDING FILE, pending outcome 
of the rule making proceeding in Docket No. 15233. IT IS ALSO 
FURTHER ORDERED, That the request of Idaho Microwave, Inc., 
for extension of service test authority to operate Station KPS54 is 
hereby GRANTED subject to the condition contained in proposed 
Section 21. 710(a) in Docket No. 15233 as set forth in the attached 


Appendix, pending final action on the license application. 


FEDERAL COMMUNICATIONS COMMISSION * 


Ben F. Waple 
Secretary 


Attachment: Appendix 
Adopted: January 29, 1965 
Released: February 1, 1965 


* See attached dissenting statement of Commissioner Baruey 
in which Commissioner Loevinger joins. 
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APPENDIX 
Proposed Section 21.710(a) (1) and (2) provide as follows: 


(a) Authorizations (including initial grants, modifications, 
assignments, and renewals) in this service to establish or operate 


stations used to relay television broadcast signals to a community 


antenna television system (CATV) 2/ shall be subject to the condition 


that the licensee carrier shall include the following requirements in 
its tariffs or in any contracts for service to any CATV system: 

(1) If the CATV system operates in an area within the predicted 
Grade A contour of any authorized and operating television broadcast 
station or any television broadcast station subsequently authorized by 
the Commission and placed in operation, the CATV system, upon the 
request of such television broadcast station, shall carry the signal of 
such station without any material degradation in quality (within the 
limitations imposed by the technical state of the art), shall not dupli- 
cate a program being simultaneously broadcast by said station, and 
shall not present a program to be carried by said station during the 
period commencing 15 days prior to its broadcast by the station and 
ending 15 days after such broadcast, provided the CATV operator has 
received notification from the broadcast station as soon as possible and 
in any event, at least seven days in advance of the date of the program's 
scheduled presentation over the CATV system. 

(2) Nothwithstanding any requirement in paragraph (a) of this 
section, a CATV system affording protection to a single television broad- 
cast station is not required to delete reception over its system of a 
program if, in doing so, there would be available for reception by its 
subscribers less than two network programs (including one from the 
local station being carried over the system pursuant to the above require- 


ments). 


2/ [ Footnote 2 in the original text contains a definition of CATV 
systems but has been omitted here. ] 
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The Commission granted Idaho's construction per mit without 
conditions in July, 1963. Idaho constructed its facilities in conformity 
with the terms of its permit and has been furnishing service to the 
public. 

I believe that the imposition of conditions on Idaho's license to 
cover construction permit, under an interim procedure adopted after 
the 1963 grant and after Idaho filed its license application, is grossly 
unfair and contrary to the provisions of Section 319(c) of the Communica- 
tions Act. 

After failing to act within the 90 day statutory period of KMVT's 
August 14, 1963 petition for reconsideration of the grant of Idaho's 
construction permit, the Commission "on its own motion" October 28, 
1964 - over a year later - imposed conditions on Idaho's pending license, 
of which Idaho here seeks reconsideration. I believe that the Com- 
mission's failure to act within the statutory period equitably estopped 
it from imposing the conditions in the first place; that, in the October 28, 
1964 order, the Commission's decision "as a matter of administrative 
and public convenience, to deal with the license application rather than 
impose [the] conditions on the permit or designate the permit applica- 


tion for hearing" (as stated in this January 26, 1965 order), was error; 


that imposition of the conditions was not consonant with the public 


interest; and that, accordingly, the conditions should now be removed. 
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QUESTIONS PRESENTED 


The following questions, as stipulated between counsel 
and approved by the Court, are presented by these cases: 


1. Whether the ‘‘condition’’* attached by the Commis- 
sion to the license of Idaho Microwave constitutes an 
abridgment of rights protected by the First Amendment to 
the Constitution. 


2. Whether the ‘‘condition’’ attached by the Commis- 
sion to the license of Idaho Microwave constitutes an act 


* The following condition has been attached by the Federal Communications 
Commission to the authorization of Idaho Microwave, Inc. to operate Station 
KPS54: 

‘Authorizations (including initial grants, modifications, assignments, 
and renewals) in this service to establish or operate stations used to re- 
lay television broadcast signals to a community antenna television system 
(CATV) shall be subject to the condition that the licensee carrier shall 
include the following requirements in its tariffs or in any contracts for 
service to any CATV system: 


(1) If the CATV system operates in an area within the predicted 
Grade A contour of any authorized and operating television broadcast 
station or any television broadcast station subsequently authorized by 
the Commission and placed in operation, the CATV system, upon the 
request of such television broadcast station, shall carry the signal of 
such station without any material degradation in quality (within the 
limitations imposed by the technical state of the art), shall not duplicate 
a program being simultancously broadcast by said station, and shall not 
present a program to be carried by said station during the period com- 
mencing 15 days prior to its broadcast by the station and ending 15 
days after such broadcast, provided the CATV operator has received 
notification from the broadcast station as soon as possible and in any 
event, at least seven days in advance of the date of the program’s 
scheduled presentation over the CATV system. 


(2) Notwithstanding any requirement in paragraph (2) of this 
section, a CATV system affording protection to a single television 
broadcast station is not required to delete reception over its system of 
a program if, in doing so, there would be available for reception by its 
subscribers less than two network programs (including one from the 
local station being carried over the system pursuant to the above require- 
ments).’’ 


in excess of the agency’s jurisdiction as limited by section 
326 of the Communications Act (47 U.S.C. § 326). 


3. Whether the Commission’s action in attaching the 
‘<eondition”’ to the license of Idaho Microwave for a point- 
to-point circuit within the State of Idaho is in excess of 
the agency’s jurisdiction as limited by section 2(b) of the 
Communications Act (47 U.S.C. § 152(b)). 


4. Whether the Commission’s action in attaching the 
“‘eondition”’ to the license of Idaho Microwave is violative 
of section 319(c) of the Communications Act (47 U.S.C. 
$ 319(c)). 


5. Whether the Commission’s action here in attaching the 
‘‘eondition’”’ to the license of Idaho Microwave or to its 
continued right to operate the radio station violates section 
9 of the Administrative Procedure Act (5 U.S.C. § 1008). 


6. Whether the Commission’s failure to issue the license 
to Idaho Microwave is violative of section 319(c) of the 
Communications Act (47 U.S.C. §319(¢)) and/or section 
9 of the Administrative Procedure Act (5 U.S.C. § 1008). 


7. Whether the action taken by the Commission in at- 
taching a ‘‘condition’’ to the license of Idaho Microwave 
affecting the use of communications service and the con- 
duct of the business carried on by Cable View of Burley, 
Inc. is an act in excess of the agency’s statutory 
jurisdiction. 

The Commission and the intervenor have reserved the 
right to argue that the orders appealed from are not final 
but contemplate further action by the Commission. 
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JURISDICTIONAL STATEMENT 


These three cases have been consolidated, by order of 
the Court dated March 12, 1965, for all purposes. 


Case No. 19,166 is an appeal by Idaho Microwave, Inc. 
under sections 402(b) (1), (2) and (5) of the Communica- 
tions Act of 1934, as amended, 66 Stat. 7718 (1952), 47 
U.S.C. § 402(b) (1), (2) and (5), and rule 37 of the rules of 
this Court. 


Case No. 19,184 is a petition for review by Cable View 
of Burley, Inc. under section 402(a) of the Communica- 
tions Act, 47 U.S.C. § 402(a), and the Judicial Review Act, 
64 Stat. 1129, 5 U.S.C. $1081, et seq., and rule 38 of the 
rules of this Court. 


Case No. 19,185 is an appeal by Cable View of Burley, 
Inc. under section 402(b)(6) of the Communications Act, 
66 Stat. 7718 (1952), 47 U.S.C. § 402(b) (6), and rule 37 
of the rules of this Court. 


STATEMENT OF THE CASE 


Each of these three appeals arises from a single action 
taken by the appellee-respondent Federal Communications 
Commission (R. 218-222); petitions for reconsideration 
denied (R. 336-343). 


Appellant Idaho Microwave, Inc. (hereinafter Idaho 
Microwave) is a communications common carrier being 
first authorized by the Federal Communications Commis- 
sion (FCC) to operate common carrier microwave radio 
facilities in December 1959 (R. 1). In October 1961, Idaho 
Microwave sought authorization from the FCC to modify 
the operation of Station KPS54, Albion, Idaho, to provide 
a new point-to-point microwave service to the town of 
Burley, Idaho (R. 91). The stated purpose of the newly 
proposed communication service to Burley was the car- 
riage for public hire of television broadeast signals 
initially for a community antenna television (CATV) 
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system in the town of Burley (R. 96, 103).2. The com- 
munity antenna system customer in Burley was specifically 
identified as Cable View of Burley, Inc. (R. 151-2), ap- 
pellant-petitioner here (hereinafter Cable View). 


Almost two years after the filing of this application, and 
without hearing or stated opposition from any source, the 
FCC on July 8, 1963 granted a construction permit to 
Tdaho Microwave thereby authorizing the proposed new 
service to Burley (R. 161). The relevant construction 
permit authorized the construction and operation of an 
extension on Idaho Microwave’s then existing point-to- 
point microwave communications system, the whole of 
which is located within the State of Idaho. Page 98 of 
the Record herein reflects a sketch of Idaho Microwave’s 
entire point-to-point communications system. 


Acting pursuant to 47 U.S.C. § 405, intervenor, The 
Klix Corporation, licensee of Television Broadcast Station 
KMVT, Twin Falls, Idaho (hereinafter KMVT) filed, on 


August 14, 1963, a ‘‘petition for reconsideration’’ chal- 
lenging partially the FCC’s action of July 8, 1963 granting 
to Idaho Microwave authority to serve Burley (R. 164-167). 
Twin Falls is some 35 air miles distant from the com- 
munity of Burley, Idaho. In its petition KMVT did not 
seek to have the grant set aside and did specifically so 
advise the FCC (R. 165). Rather KMVT requested that 


1“¢Gencrally speaking, a CATV system may be described as a facility which 
receives and amplifics the signals broadcast by one or more television stations 
and redistributes such signals by wire or cable to the homes or places of busi- 
ness of subscribing members of the public for a fee. The role of microwave 
facilities in the operation of such a system usually consists of the relay of 
television broadcast signals, normally picked up off-the-air at a point some 
distance from the transmitting broadcast antenna, through a series of one 
or more radio repeaters to a terminal point in or near the community served 
by the CATV, from which terminal point the signals are distributed by cable 
to the individual subscribers. In using microwave service, a CATV operator 
reaches out to obtain signals that cannot be received by means of an off-the-air 
antenna installation, or to obtain better reecption of signals that can only be 
received marginally off-the-air.’? FCC First Report and Order, 30 Fed. Reg. 
6038, April 29, 1965, 4 Pike & Fischer RR 2d 1725, 1726. 
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the FCC impose a ‘‘condition’’ on the grant to prevent 
the CATV system in Burley from receiving and circulating 
over the antenna cable television signals broadcast by other 
TV stations which might carry programs broadcast by the 
Twin Falls’ station (R. 165). KMVT neither alleged nor 
offered any facts concerning the financial condition of its 
station (R. 164-7 and see R. 311), or the need for such 
protection against competition. 


Idaho Microwave timely opposed the three-page, un- 
verified petition of KMVT (R. 185-191). 


Proceeding with the authorized construction, which had 
not, and has never, been stayed or otherwise rescinded, 
Idaho Microwave modified the operation of Station KPS54 
to permit rendition of services to the town of Burley, 
filed the necessary application for covering license, and 
began to render this service in October 1963 (R. 212-16). 
Petitioner—appellant Cable View began then (October 
1963) to utilize the communications services of Idaho 
Microwave in the conduct of its community antenna tele- 
vision business and has utilized the said communications 
services in its business continuously since (R. 249). 


The operation under consideration here comprehends the 
reception off the air of television broadcast signals at 
Juniper, Idaho, on reception antennas installed, owned 
and operated by CATV systems in the immediate vicinity 
of Station KPS55 (R. 19-20). The television broadcast 
stations whose signals are received at Juniper broadcast 
from Salt Lake City, Utah (R. 336). Upon reception of 
the broadcast signals by the community antenna television 
system—who are the customers of Idaho Microwave—the 
said television signals are delivered to Idaho Microwave 
for carriage, pursuant to applicable tariffs, over its point- 
to-point communications system to those delivery points 
on the microwave system designated by the CATV system 
customers (R. 19-20). The carrier, Idaho Microwave, 
transmits this material from the initial transmitting in- 
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stallation near Juniper (KPS55) to the town of Burley, as 
well as to other towns in Idaho, where the television signals 
are then returned to the CATV system customers for use in 
their respective antenna service businesses. 


Acting on Idaho Microwave’s then pending application 
for covering license, and KMVT’s petition for reconsidera- 
tion and associated pleadings, the FCC by memorandum 
opinion and order (R. 218-22), released October 29, 1964— 
one year after the filing of the application for license and 
some fourteen months after the filing of KMVT’s petition 
for reconsideration—issued to Idaho Microwave a modified 
license (R. 217) on which was imposed a restrictive con- 
dition on the use of the communications service by the 
public? The FCC advised Idaho Microwave as follows 
(R. 219): 


“<Since, in this case, the grant of the authorization was 
made four months prior to the institution of rule 
making, and Idaho Microwave is currently utilizing 
the microwave facilities, the Commission is deciding 
this case on its merits. Should Idaho Microwave 
choose to refuse to accept grant of its license subject 
to the Docket conditions, its applications for con- 
struction permit and license will revert to pending 
status until a final decision in Docket Number 15233, 
and it will be required to cease operation of the micro- 
wave facility.’? (Emphasis added) 


The full text of the restrictive condition (R. 222) imposed 
on the radio authorization is set forth in full in the open- 
ing portion of this brief, ‘‘Questions Presented’’. 


Following the sole procedure prescribed for challenging 
the imposition of an unacceptable condition on a radio 


@Tho time factor of fourteen months is significant since 47 U.S.C. 4 405 
requires ‘‘that in any case where such petition [for reconsideration] relates 
to an instrument of authorization granted without a hearing, the Commission 
. .. shall take such action within nincty days of the filing of such petition’’, 
The FCC’s failure to act timely is left unexplained. 
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station authorization (47 C.F.R. § 21.25), Idaho Micro- 
wave timely filed a ‘Petition For Reconsideration And 
For Other Relief”? (R. 231-247). Similarly, Cable View, 
making its first appearance before the FCC, filed a petition 
for reconsideration (R. 249-261) asserting its rights and 
challenging the FCC’s imposition of the restrictive con- 
dition on its use of the communications service.* Inter- 
venor KMVT was the only party formally opposing, at the 
FCC, the relief sought by Idaho Microwave and Cable 
View (R. 284-302). The arguments made by Idaho Micro- 
wave and Cable View before the FCC were essentially the 
same as to the arguments on the merits made now in this 
Court. 


Thereafter by memorandum opinion and order (R. 336- 
343), released February 1, 1965, the FCC, relying prin- 
cipally upon a ‘‘notice of proposed rule making’’ in Docket 
No. 15233, released December 13, 1963,‘ and this Court’s 
opinion in Carter Mountain Transmission Corp. V. F.C.C., 


116 U.S. App. D.C. 93, 321 F. 24 359 (1963), rejected all 
of the arguments advanced by petitioner-appellants, 
‘“‘denied’? the respective petitions for reconsideration and 
advised the parties that they could choose among two 
alternatives (R. 341): 


(1) Operate Station KPS54 to serve Burley pursuant 
to the restrictive condition; or 


(2) Discontinue the operation of Station KPS54. 


3It was necessary for Cable View to file a petition for reconsideration with 
the FCC in order to perfect its right to judicial review of the agency ’s action. 
47 U.S.C. § 405. 


4 The date of public release of this notice of proposed rule making is sig- 
nificant since: (1), by its terms it did not apply to authorizations already 
granted; and (2), had the FCC acted timely in the manner prescribed by 
47 U.S.C. § 405 it would have acted prior to November 23, 1963, and thus 
could not have relied upon the rule-making proceeding. It also is significant 
to note that the notice of rule making was issued two months subsequent to 
Idaho Microwave’s filing of its application for covering license. 
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Every legal point now raised by these appeals was con- 
sidered and determined finally by the FCC.’ Separate 
arguments by Idaho Microwave and Cable View relative 
to the issue of jurisdiction under section 2(b) and other 
provisions of the Communications Act, 47 U.S.C. § 152(b), 
were rejected (R. 339); and arguments relative to section 
326 of the Act, 47 U.S.C. § 326, and the First Amendment to 
the Constitution were likewise rejected (R. 339-40). 


These appeals followed. 


The FCC has never set aside or otherwise modified the 
construction permit granted to Idaho Microwave in July 
1963 (R. 161), nor could it do so at this late date (47 
U.S.C. § 405, 47 C.F.R. § 1.108). 


On March 16, 1965, after providing and enjoying un- 
restricted service to Burley since October 1963, and being 
unsuccessful in efforts to obtain in this Court 4 temporary 
stay of the FCC’s order, Idaho Microwave and Cable View 
began operating pursuant to the terms of the restrictive 


condition and they continue to operate in such manner.° 


The basic matters in issue here are the lawfulness of 
the contested condition imposed on the public’s use of the 
communications service, and the authority of the FCC to 
impose such a condition in the circumstances of this case. 


It must be added: This case bears the typical welter of 
proceedings coming to this Court from the FCC. The 
record is long and for the most part unduly complex, con- 
fusing and impertinent. Fortunately, however, the facts 
and issues here present clean legal questions which cannot 
be obscured by involvement in procedural stratagem. For 
no matter how these facts are buried, dissected, enlarged 
or otherwise confused the single fact remains that the par- 


5 See sections 2(c) and 9(b) of the Administrative Procedure Act, 5 U.S.C. 
§§ 1001(e) ed. 1008(b). 


6 Order of this Court, March 12, 1965, herein. 
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ties here operated without restriction for eighteen months 
until finally compelled, against their vigorously expressed 
wills and under threatened penalty of suspension of oper- 
ating authority, to operate pursuant to the challenged re- 
strictive condition. And the FCC has passed finally upon 
each of the issues now raised before this Court, thus per- 
fecting each determination for judicial review. Substan- 
tive orders have been issued and sanctions imposed by the 
agency. 


STATUTES AND REGULATIONS INVOLVED 


The following statutory provisions and administrative 
regulations are involved: 


First Amendment (U. S. Constitution) 


Congress shall make no law respecting an establish- 
ment of religion, or prohibiting the free exercise there- 
of; or abridging the freedom of speech, or of the 
press; or the right of the people peaceable to assemble, 
and to petition the Government for a redress of 
grievances. 


Section 2(b) of the Communications Act of 1934, as amended 
(47 U.S.C. § 152(b)) 


Subject to the provisions of section 301, nothing in 
this Act shall be construed to apply or to give the 
Commission jurisdiction with respect to (1) charges, 
classifications, practices, services, facilities, or regula- 
tions for or in connection with intrastate communica- 
tions service by wire or radio of any carrier, or (2) 
any carrier engaged in interstate or foreign communi- 
cation solely through physical connection with the 
facilities of another carrier not directly or indirectly 
controlling or controlled by, or under direct or indi- 
rect common control with such carrier, or (3) any 
carrier engaged in interstate or foreign communica- 
tion solely through connection by radio, or by wire 
and radio, with facilities, located in an adjoining State 
or in Canada or Mexico (where they adjoin the State 
in which the carrier is doing business), of another 
carrier not directly or indirectly controlling or con- 
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trolled by, or under direct or indirect common control 
with such carrier, or (4) any carrier to which clause 
(2) or clause (3) would be applicable except for fur- 
nishing interstate mobile radio communication serv- 
ice or radio communication service to mobile stations 
on land vehicles in Canada or Mexico; except that 
sections 201 through 205 of this Act, both inclusive, 
shall, except as otherwise provided therein, apply to 
carriers described in clauses (2), (3), and (4). 


Section 3(e) of the Communications Act of 1934, as amended 
(47 U.S.C. § 153(e)) 


“Interstate communication’’ or ‘‘interstate trans- 
mission’? means communication or transmission (1) 
from any State, Territory, or possession of the United 
States (other than the Canal Zone), or the District of 
Columbia, to any other State, Territory, or possession 
of the United States (other than the Canal Zone), or 
the District of Columbia, (2) from or to the United 
States to or from the Canal Zone, insofar as such 
communication or transmission takes place within the 
United States, or (3) between points within the United 
States but through a foreign country; but shall not, 
with respect to the provisions of title II of this Act, 
include wire or radio communication between points 
in the same State, Territory, or possession of the 
United States, or the District of Columbia, through 
any place outside thereof, if such communication is 
regulated by a State commission. 


Section 214(a) of the Communications Act of 1934, as amended 
(47 U.S.C, § 214(a)) 


No carrier shall undertake the construction of a new 
line or of an extension of any line, or shall acquire or 
operate any line, or extension thereof, or shall engage 
in transmission over or by means of such additional 
or extended line, unless and until there shall first have 
been obtained from the Commission a certificate that 
the present or future public convenience and necessity 
require or will require the construction, or operation, 
or construction and operation, of such additional or 
extended line: Provided, That no such certificate shall 
be required under this section for the construction, 
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acquisition, or operation of (1) a line within a single 
State unless such line constitutes part of an interstate 
line, (2) local, branch, or terminal lines not exceeding 
ten miles in length, or (3) any line acquired under 
section 221 or 222 of this Act: Provided further, That 
the Commission may, upon appropriate request being 
made, authorized temporary or emergency service, or 
the supplementing of existing facilities, without re- 
gard to the provisions of this section. No carrier shall 
discontinue, reduce, or impair service to a community, 
or part of a community, unless and until there shall 
first have been obtained from the Commission a cer- 
tifieate that neither the present nor future public con- 
venience and necessity will be adversely affected there- 
by; except that the Commission may, upon appropriate 
request being made, authorize temporary or emer- 
gency discontinuance, reduction, or impairment of 
service, or partial discontinuance, reduction, or im- 
pairment of service, without regard to the provisions 
of this section. As used in this section the term 
“line’? means any channel of communication estab- 
lished by the use of appropriate equipment, other than 
a channel of communications established by the inter- 
connection of two or more existing channels: Pro- 
vided, however, That nothing in this section shall be 


construed to require a certificate or other authoriza- 
tion from the Commission for any installation, re- 
placement, or other changes in plant, operation, or 
equipment, other than new construction, which will not 


impair the adequacy or quality of service provided. 


Section 326 of the Communications Act of 1934, as amended 
(47 U.S.C. § 326) 


Nothing in this Act shall be understood or construed 
to give the Commission the power of censorship over 
the radio communications or signals transmitted by 
any radio station, and no regulation or condition shall 
be promulgated or fixed by the Commission which shall 
interfere with the right of free speech by means of 
radio communication. 
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Section 405 of the Communications Act of 1934, as amended 
(47 U.S.C. § 405) 


After an order, decision, report, or action has been 
made or taken in any proceeding by the Commission, 
or by any designated authority within the Commission 
pursuant to a delegation under section 5(d)(1), any 
party thereto, or any other person aggrieved or whose 
interests are adversely affected thereby, may petition 
for rehearing only to the authority making or taking 
the order, decision, report, or action; and it shall be 
lawful for such authority, whether it be the Commis- 
sion or other authority designated under section 5 
(a) (1), in its diseretion, to grant such a rehearing if 
sufficient reason therefor be made to appear. <A peti- 
tion for rehearing must be filed within thirty days 
from the date upon which public notice is given of the 
order, decision, report, or action complained of. No 
such application shall excuse any person from com- 
plying with or obeying any order, decision, report, or 
action of the Commission, or operate in any manner 
to stay or postpone the enforcement thereof, without 
the special order of the Commission. The filing of a 
petition for rehearing shall not be a condition pre- 
cedent to judicial review of any such order, decision, 
report, or action, except where the party seeking such 
review (1) was not a party to the proceedings result- 
ing in such order, decision, report, or action, or (2) 
relies on questions of fact or law upon which the Com- 
mission, or designated authority within the Commis- 
sion, has been afforded no opportunity to pass. The 
Commission, or designated authority within the Com- 
mission, shall enter an order, with a concise statement 
of the reasons therefor, denying a petition for rehear- 
ing or granting such petition, in whole or in part, and 
ordering such further proceedings as may be appro- 
priate: Provided, That in any case where such peti- 
tion relates to an instrument of authorization granted 
without a hearing, the Commission, or designated au- 
thority within the Commission, shall take such action 
within ninety days of the filing of such petition. Re- 
hearings shall be governed by such general rules as 
the Commission may establish, except that no evidence 
other than newly discovered evidence, evidence which 
has become available only since the original taking of 
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evidence, or evidence which the Commission or desig- 
nated authority within the Commission believes should 
have been taken in the original proceeding shall be 
taken on any rehearing. The time within which a peti- 
tion for review must be filed in a proceeding to which 
section 402(a) applies, or within which an appeal must 
be taken under section 402(b) in any case, shall be 
computed from the date upon which public notice is 
given of orders disposing of all petitions for rehearing 
filed with the Commission in such proceeding or case, 
but any order, decision, report, or action made or 
taken after such rehearing reversing, changing or 
modifying the original order shall be subject to the 
same provisions with respect to rehearing as an orig- 
inal order. 


Section 2(e) of the Administrative Procedure Act 
(5 U.S.C. § 1001(e)) 


License and Licensing.—‘‘License’’ includes the 
whole or part of any agency permit, certificate, ap- 
proval, registration, charter, membership, statutory 
exemption or other form of permission. ‘*Licensing”’ 
includes agency process respecting the grant, renewal, 
denial, revocation, suspension, annulment, withdrawal, 
limitation amendment, modificaiton, or conditioning of 
a license. 


Section 9 of the Administrative Procedure Act 
(5 U.S.C. § 1008) 


In the exercise of any power or authority—(a) Is 
GrxEraL—No sanction shall be imposed or substan- 
tive rule or order be issued except within jurisdiction 
delegated to the agency and as authorized by law. 


(b) Licenses.—In any case in which application is 
made for a license required by law the agency, with 
due regard to the rights or privileges of all the in- 
terested parties or adversely affected persons and with 
reasonable dispatch, shall set and complete any pro- 
ceedings required to be conducted pursuant to sections 
7 and 8 of this Act or other proceedings required by 
law and shall make its decision. Except in cases of 
willfulness or those in which public health, interest, or 
safety requires otherwise, no withdrawal, suspension, 
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revocation, or annulment of any license shall be lawful 
unless, prior to the institution of agency proceedings 
therefor, facts or conduct which may warrant such 
action shall have been called to the attention of the 
licensee by the agency in writing and the licensee shall 
have been accorded opportunity to demonstrate or 
achieve compliance with all lawful requirements. In 
any case in which the licensee has, in accordance with 
agency rules, made timely and sufficient application 
for a renewal or a new license, no license with refer- 
ence to any activity of a continuing nature shall expire 
until such application shall have been finally deter- 
mined by the agency. 


Section 1.108 of the Rules and Regulations of the Federal 
Communications Commission (47 C.F.R. § 1.108) 


Reconsideration on Commission’s Own Motion—The 
Commission may, on its own motion, set aside any ac- 
tion made or taken by it within 30 days after release 
of the document containing the full text of such ac- 
tion or, in case such a document is not released, after 
release of a ‘‘Public Notice’? announcing the action 


in question. 


Section 21.25 of the Rules and Regulations of the Federal 
Communications Commission (47 C.F.R. § 21.25) 


Partial Grants—Where the Commission, without a 
hearing, grants any application in part, or with any 
privileges, terms, or conditions other than those re- 
quested, or subject to any interference that may re- 
sult to the station if a designated application or appli- 
cations are subsequently granted, the applicant will be 
informed of the reasons for such action and the action 
of the Commission shall be considered as a grant of 
such application unless the applicant shall, within 20 
days from the date on which public announcement of 
such grant is made, or from its effective date if a later 
date is specified, return the instrument of authoriza- 
tion and file with the Commission a written statement 
rejecting the grant as made and setting forth the rea- 
sons why the application should be granted as origi- 
nally requested. Upon receipt of such statement, the 
Commission will vacate its original action upon the 
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application and reconsider the same. Upon such re- 
consideration, it will either grant or set the applica- 
tion for hearing in the same manner as other applica- 
tions are set for hearing. 


STATEMENT OF POINTS 


1. The ‘‘condition’’ attached by the FCC to the further 
operating authority of Idaho Microwave and to Cable 
View’s continued use of communications service constitutes 
a prior restraint upon distribution of constitutionally- 
protected material abridging freedoms protected by the 
First Amendment to the United States Constitution. 


2. The FCC’s action in attaching the ‘“eondition’’ to 
Cable View’s use of the communications service is contrary 
to constitutional right, power, privilege and immunity, and 
is thus unlawful. 


3. The ‘‘condition’’ attached to the operation and use 
of the radio service is in excess of the FCC’s jurisdiction 
and authority as specifically limited by 47 U.S.C. § 326. 


4. The FCC’s action in attaching the “‘eondition’’ to the 
use of the communications service over a point-to-point 
common carrier circuit situated wholly within, and furnish- 
ing services exclusively within, the State of Idaho, is in 
excess of the agency’s jurisdiction as specifically limited 
by 47 U.S.C. § 152(b) (1). 


5. The actions taken by the FCC here, imposing sanc- 
tions upon appellant—petitioners are in excess of jurisdic- 
tion and violative of 5 U.S.C. § 1008(a). 


6. The ‘‘condition’’ attached to the radio license of 
Idaho Microwave constitutes an unlawful effort by the FCC 
to extend authority beyond statutory jurisdiction. 
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SUMMARY OF ARGUMENT 
I 


Administrative agencies must find their authority within 
the scope of the enabling legislation. The FCC has im- 
posed a ‘‘condition’’ on the continued operation of Station 
KPS54 which exceeds the agency’s statutory authority as 
specifically limited by appropriate and controlling pro- 
visions of the Communications Act: 


A. Section 326 of the Communications Act limits the au- 
thority of the FCC prohibiting the agency from any regu- 
latory activity constituting ‘‘censorship’’ over radio com- 
munications or over ‘‘signals transmitted by any radio 
station’. The FCC has imposed a ‘‘condition’’ on the 
radio authorization of Idaho Microwave involving the 
agency directly in the act of restraining and interferring 
with the content, circulation and use of signals transmitted 
by radio stations. Such regulatory activity exceeds statu- 
tory limits placed upon the FCC’s authority and is un- 
lawful. 


B. The carrier services of Idaho Microwave are rendered 
exclusively between points within the State of Idaho; and, 
thus, Idaho Microwave is an ‘‘intrastate carrier’? within 
the meaning of the Communications Act. Section 2(b) of 
the Communications Act prohibits the FCC from exer- 
cising authority over the business activities and services 
of intrastate carriers. The fact that programing broadcast 
by television broadcast stations may constitute the ma- 
terial carried over an intrastate common carrier circuit 
has no significance to the determination of that circuit as 
one in intrastate or interstate commerce; and with regard 
to Title II and section 2(b) of the Communications Act, 
the question of carrier jurisdiction is not affected by the 
fact of whether the carrier employs wire lines or radio in 
the provision of intrastate services. The ‘‘condition’’ 
placed by the FCC on the operation of Idaho Microwave is 


16 


in violation of section 2(b) of the Act, execeds the agency’s 
jurisdiction, and must be set aside. 


C. The condition placed by the FCC on the authority of 
Idaho Microwave to operate a radio facility is not intended 
for the regulation of Idaho Microwave, but is rather in- 
tended to regulate the business activity of Cable View, a 
community antenna system, which is neither a licensee of 
the FCC nor one engaged in a business activity regulated 
by the agency. The FCC has no proper authority to regu- 
late the non-jurisdictional business activities of persons 
who rely upon the use of available common carrier com- 
munications services. And the threat of the FCC to deny 
access to common carrier services unless certain prescribed 
business activities are adopted is an improper use of the 
agency’s power. 


0 


The ‘condition’? imposed by the FCC on Cable View’s 
continued use of available common carrier services con- 
stitutes a ‘‘prior restraint”’ on the flow of constitutionally 
protected material and abridges rights of Cable View pro- 
tected by the First Amendment to the Constitution. Once 
the material is broadcast (published) for public consump- 
tion and thereby becomes available to the public, and once 
it is determined that such material upon which the re- 
straint is placed is constitutionally protected, the govern- 
ment must not intimidate or otherwise inhibit the distribu- 
tion, circulation or reception of such communications. 


Ill 


The opinion of this Court in the Carter Mountain case is 
not applicable to nor dispositive of the merits of these 
eases since the facts here differ materially from those con- 
sidered in Carter Mountain? Carter Mountain involved 


7 Carter Mountain Transmission Corporation v. F.C.C., 116 U.S. App. D.C. 
93, 321 F. 2d 359 (1963). 
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an appeal by the unsuccessful applicant from the denial of 
its application. In Carter Mountain the FCC did not act 
to limit or interfere with the material transmitted over 
authorized radio facilities; and, in fact, it there expressly 
disclaimed any such regulatory activity. In this case, the 
FCC does directly interfere with, limit, and thus censor, 
the material transmitted over authorized radio facilities. 
Before this Court in Carter Mountain, the FCC did ex- 
pressly rely upon this factual distinction as being signifi- 
cant and dispositive of the censorship issue in that case. 
Moreover, the customer or user of the communications 
services was not a party in Carter Mountain thus preclud- 
ing, so held the Court, an adjudication of the question of 
unlawful censorship. Here Cable View, the user of the 
communications service is before the Court. There is a 
vast, material legal distinction between the agency’s act 
in denying an application for radio facilities, e.g. Carter 
Mountain, and the positive act of interfering directly to 
limit the distribution of radio signals carried over au- 


thorized radio facilities, i.e. these cases. Furthermore, the 
‘‘eondition’’ attached here to the radio authorization of 
Idaho Microwave was not contained in the Carter Moun- 
tain case either at the administrative or judicial-review 
levels, nor was it in issue in that appeal. 


ARGUMENT 
L 


THE ACTION OF THE FCC IN REQUIRING ADHERENCE TO THE 
RESTRICTIVE CONDITION AS A CONDITION OF CONTINUED 
OPERATING AUTHORITY FOR STATION KPSS4 EXCEEDS 
THE STATUTORY AUTHORITY OF THE AGENCY AS SPE- 
CIFICALLY LIMITED BY APPLICABLE PROVISIONS OF THE 
COMMUNICATIONS ACT 


‘‘As an administrative body, the [Federal Communica- 
tions] Commission must find its power within the compass 
of the authority given it by Congress.”’ Regents v. Carroll, 
338 U.S. 586, 597 (1949). Jurisdiction depends upon the 
terms of the statute reposing power in the agency. United 
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States v. R.C.A., 358 U.S. 334 (1959). Administrative 
agencies cannot confer jurisdiction on themselves. F ed- 
eral Trade Commission v. Raladam Co., 238 U.S. 643 
(1913). No act of those regulated can give an agency 
jurisdiction over subject matter which it does not by statute 
otherwise possess. Grubb v. Ohio Public Utilities Com- 
mission, 281 U.S. 470 (1929). And if jurisdiction or au- 
thority is not conferred by statute, the agency has no 
power to act. Federal Power Commission v. Panhandle 
Eastern Pipe Line Co., 337 U.S. 498 (1949). 


‘So far as necessary to decision and where presented 
the reviewing court ... shall... hold unlawful and set 
aside agency actions . . . in excess of statutory jurisdiction, 
authority, limitations ...’’. Section 10(e) Administrative 
Procedure Act, 5 U.S.C. § 1009(e). 


We shall demonstrate here that the restrictive ‘‘condi- 
tion’? placed by the FCC on the authority of Idaho Micro- 
wave to continue the operation of Station KPS54 is in ex- 


cess of the agency’s authority as specifically limited by 
sections 326 and 2(b) of the Communications Act, 47 U.S.C. 
§§ 326 and 152(b) ; and, furthermore, that the ‘‘condition”’ 
constitutes an unlawful effort to regulate a non-jurisdic- 
tional business activity extending the agency’s authority 
beyond its statutory jurisdiction. 


A. The “Condition” Imposed by the FCC on the Use of This 
Radio Facility Exceeds the Statutory Authority of the 
Agency as Limited by Section 326 of the Communications 
Act 


As a community antenna operator, Cable View utilizes 
a master television antenna facility to receive available 
television broadcast signals on behalf of its subscribers for 
simultaneous distribution over its closed-circuit cable sys- 
tem and reception on the home television receiver sets of 
those persons utilizing the antenna service. Cable View 
does not sell programs nor is its normal practice to delete, 
delay, alter or otherwise change the content of the tele- 
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vision signals received and circulated over the master- 
antenna facility. Cable View provides for a monthly fee 
a television antenna reception service for which there is 
a public demand in Burley. 


In lieu of less efficient, prohibitively expensive, and thus 
economically unfeasible, closed-circuit cable runs from its 
off-the-air reception antenna installation, located near 
Juniper, Idaho, to the town of Burley, Cable View employs 
the public point-to-point communications service offered 
by Idaho Microwave to accomplish this connection. After 
using the services of Idaho Microwave freely for substan- 
tially more than one year, the FCC determined that further 
use of the service by Cable View could be continued only 
if Cable View would conduct its business in a specific man- 
ner as prescribed by a ‘‘condition’’ attached to Idaho 
Microwave’s further authority to use necessary radio fre- 
quencies in its communications carrier service business, 


In essence, this ‘‘condition’’ requires that if Idaho 
Microwave is to continue service to Burley, the CATV 
system in Burley (Cable View) must (1) carry all of the 
programs broadcast by KMVT ;* and (2), delete and re- 
strain from reception and distribution over its master 
antenna system any signal received from any other broad- 
east sources which may carry a program broadcast simul- 
taneously by Station KMVT, or which has been or is to be 
broadeast fifteen days before or after by KMVT. Thus, 
the edict of the FCC requires that if Cable View is to have 
access to use of public communications services offered by 
Idaho Microwave, it must act to affirmatively restrain the 
distribution of certain signals received on its antenna 
cable and prevent reception and viewing of the said pro- 
hibited programs by those members of the public utilizing 
the antenna service. Thus, for example, if a particular 


8 Cable View does now receive and distribute over its antenna system all of 
the programs broadcast by KMVT, and has done s0 since it commenced op- 
eration (R. 250). 
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television program is broadcast by Station KMVT and 
the same program should later become available for re- 
ception on the master-antenna system from another broad- 
cast source anytime within a fifteen-day period, Cable 
View, as a condition to its continued use of the essential, 
available communications service, must restrain the cir- 
culation of that particular signal; and those members of 
the public who, for one reason or another, missed the pro- 
gram are denied the opportunity and right to receive the 
program on the second showing solely because of the re- 
straint on communications imposed by the FCC. 


In order for Cable View to enjoy the benefits of using 
available, public, common carrier radio services, it is re- 
quired by the FCC first to subject the operation of its busi- 
ness to the deletion (censorship) of certain radio signals 
carrying specifically identifiable television programs, and 
it must agree not to distribute, circulate or otherwise make 
available these particular signals over its cable facilities 
to its antenna subscribers within a prescribed time period. 
Thus, the restraint is clearly ‘‘prior’’ in terms of time. 
The restraint indisputably constitutes a ‘‘condition pre- 
cedent’’, imposed by the government upon the use of avail- 
able communiactions services. In order to meet the terms 
of the ‘‘condition’’, Cable View is required to take certain 
direct, affirmative steps to block reception and prevent 
circulation of particular television signals which normally 
and otherwise would be available for reception over its 
master-antenna facilities.° 


“Congress has from the first emphatically forbidden the 
[Federal Communications] Commission to exercise any 


power of censorship over radio communications.”? Farm- 


9In normal practice, any television signal which can be received by Cable 
View on its master-antenna receiving facility is available for reception by 
subscribers on their respective television receiver sets. Cable View does not 
interfere with these signals cither to add or delete program content, nor docs 
the CATV system record or “<tape’? programs for future showing; the service 
provided is onc of a pure antenna nature. 
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er’s Union v. WDAY, 360 U.S. 525, 529 (1958). Section 
326 of the Communications Act (47 U.S.C. § 326), which 
limits the jurisdiction and authority of the administrative 
agency, reads in full as follows: 


‘“‘Nothing in this Act shall be understood or construed 
to give the Commission the power of censorship over 
the radio communications or signal transmitted by any 
radio station, and no regulation or condition shall be 
promulgated or fixed by the Commission which shall 
interfere with the right of free speech by means of 
radio communication.’’ 


Without equivocation therefore the Congress has pre- 
seribed that the FCC shall promulgate no regulation or 
condition which may be understood, construed or used to 
infringe upon or interfere with the right of free speech, 
nor shall the Commission be empowered to take any action 
constituting censorship over radio communications or over 
“signals transmitted by any radio station’ The very 


language of the statute fits the precise circumstances of 
this case.1! And no matter how tangentially viewed, the 
contested ‘‘condition’’ places the Commission directly in 


10 Sce S. Rep. No. 1567, 80th Congress, 2nd Sess. (1948) where, discussing 
S. 1333, the Committee Report stated: 


‘<The flat prohibition against the licensee of any station exercising any 
censorship authority over any political or public question discussion is 
retained and emphasized. This means that the Commission cannot itself 
or by rule or regulation require the licensee to censor, alter, or in any 
manner affect or control the subject of any such broadcast and the licensee 
may not in his own diserction exercise any such censorship authority . . . 
[S]Jection 326 of the present Act, which deals with the question of censor- 
ship of radio communications by the Commission . . . makes clear that the 
Commission has absolutely no power of censorship over radio communica- 
tions and that it cannot impose any regulation or condition which would 
interfere with the right of free speech by radio.’’ 


11 Any system of previous restraint imposed by the FCC is ‘‘censorship’’ 
within the meaning of 47 U.S.C, § 326 and unlawful. Smead, Freedom of 
Speech by Radio and Television (1959), pp. 108-113, cited by the Supreme 
Court as authoritative in Head v. Board of Examiners, 374 U.S. 424 (1963), 
at p. 442, n. 20. 
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the act of restraining the free circulation of ‘‘radio com- 
munications or signals transmitted by any radio station”’ 
in violation of the Communications Act. 


No less an authority than the FCC has heretofore charac- 
terized the regulatory philosophy and precise circum- 
stances inherent in the challenged ‘‘eondition’’ as consti- 
tuting unlawful ‘“<eensorship”. CATV and TV Repeater 
Services, 26 FCC 403, 432-3, 18 Pike & Fischer RR, 1573, 
1604 (1959). 


If the contested condition does not constitute ‘‘censor- 
ship’’ through the vehicle of ‘‘prior restraint’ it would be 
difficult to conjure just what would. And no matter how 
worthy the motive or how benign the purpose sought to be 
achieved through the ‘‘condition”’, the power to censor by 
any device or means has been expressly withheld from the 
FCC. ‘The philosophy that constitutional limitations and 
legal restraints upon official action may be brushed aside 
upon the plea that good, perchance, may follow finds no 
countenance in the American system of government.’’ 
Jones v. Securities Commission, 298 U.S. 1, 27 (1936). 
Since the regulatory act complained of here is patently in 
excess of the agency’s statutory jurisdiction it must be 
set aside and declared unlawful. 


We emphasize that we do not take issue here with the 
FCC’s discretionary authority to determine desirable 
regulatory objectives or ends. The question is whether 
the FCC, in seeking to achieve its purposes, has been con- 
ferred with carte blanche authority and may thereafter 
regulate without reference to governing laws. We think 
not. 
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B. The “Condition” Imposed by the FCC on the Use of This 
Radio Facility Exceeds the Statutory Authority of the 
Agency as Limited by Section 2(b) of the Communications 
Act 


Idaho Microwave is a licensed common carrier providing 
point-to-point communication services for hire between 
points all of which are located within the State of Idaho. 
In no instance do the communication circuits or services 
furnished by Idaho Microwave cross the boundaries of any 
state. And all of the equipment licensed, owned or oper- 
ated by Idaho Microwave is situated in the State of Idaho. 
Applicable tariffs specifically limit the carrier’s service 
offering between points within the State of Idaho; and the 
common carrier radio authorizations which the FCC has 
issued to Idaho Microwave limit its operations to services 
between points in the State of Idaho. Idaho Microwave 
does not ‘‘connect’’ facilities with any other carrier. 


Section 2(b) of the Communications Act (47 U.S.C. 
§ 152(b)), entitled ‘‘Application of Act’’, provides in full 
as follows: 


“Subject to the provisions of section 301, nothing in 
this Act shall be construed to apply or to give the Com- 
mission jurisdiction with respect to (1) charges, classi- 
fications, practices, services, facilities, or regulations 
for or m connection with imtrastate commumcation 
service by wire or radio of any carrier, or (2) any 
carrier engaged in interstate or foreign communica- 
tion solely through physical connection with the facil- 
ities of another carrier not directly or indirectly con- 
trolling or controlled by, or under direct or indirect 
common control with such carrier, or (3) any carrier 
engaged in interstate or foreign communication solely 
through connection by radio, or by wire and radio, with 
facilities, located in an adjoining state or in Canada 
or Mexico (where they adjoin the state in which the 
carrier is doing business), of another carrier not di- 
rectly or indirectly controlling or controlled by, or 
under direct or indirect common control with such 
carrier, or (4) any carrier to which clause (2) or clause 
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(3) would be applicable except for furnishing inter- 
state mobile radio communication service or radio com- 
munication service to mobile stations on land vehicles 
in Canada or Mexico; except that sections 201 through 
205 of this Act, both inclusive, shall, except as other- 
wise provided therein, apply to carriers described in 
clauses (2), (3) and (4).’? (Emphasis added) 


Clearly then there are some common-earrier radio opera- 
tions, where the radio operation is subject only to the lim- 
ited licensing provisions of section 301 (47 U.S.C. $301) 
of the Act, but which are specifically exem pted from carrier 
regulation by the FCC. 


Where comprehensive Title II carrier jurisdiction is 
wanting, the FCC is deprived of authority to regulate the 
conduct of the carrier’s services in the vital areas of 
‘classifications, practices, services, facilities or regula- 
tions’’; and where such authority is absent the ‘‘condi- 
tion’? imposed on Idaho Microwave’s provision and Cable 
View’s use of the communications service would clearly 
be an act in excess of the agency’s jurisdiction. Thus, the 
threshold question is whether, and, if so, where, the opera- 
tion of Idaho Microwave falls within the four (4) enumer- 
ated clauses of section 2(b) of the Act. 


In the absence of physical connection or interconnection 
of facilities with another carrier, clauses (2) and (3) of 
section 2(b) of the Act are clearly inapplicable since both 
relate only to connecting-carrier operations. 


Clause (4) of section 2(b) is also, by its terms, obviously 
inapplicable. 


Therefore, the only possible berth for the operation of 
Idaho Microwave within the provisions of section 2(b) of 
the Act is clause (1). If the service is intrastate, and if 
it is rendered by wire or radio, it must fall within clause 


(1). 
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Section 3 of the Act (47 U.S.C. § 153), entitled ‘‘Defini- 
tions’’, subsection (e), defines, in pertinent part, the term 
“Interstate Communication’? in the generally accepted 
manner of commerce between the states, but specifically 
provides that interstate communication ‘‘shall not, with 
respect to the provisions of Title II of this Act, include 
wire or radio communication between points in the same 
state...’ Even where a point-to-point wire or radio 
circuit between points in the same state crosses another 
state, it is still classified as ‘‘intrastate communications’’, 
and is subject to state regulation. 47 U.S.C. §153(e). And 
it is indisputable that the only Title IJ operation involved 
here is one ‘‘between points in the same state’’. For the 
FCC will not contend that the broadcast transmissions 
come within the scope of Title II of the Act, at least and 
until the signals are received and delivered to a carrier 
for carriage on common carrier facilities to subsequent 
points, 


The FCC says that because the intelligence carried is 
‘broadcast’? material, Idaho Microwave is an interstate 
carrier within the meaning of Title II of the Act. But 
there is nothing in the Act to suggest or even to imply 
that the particular nature of the intelligence or message 
carried over the communications circuit shall have any 
effect upon the determination of the carrier system as 
interstate or intrastate. Similarly, the nature of the busi- 
ness endeavor of the user of the communications service 
has no significance whatever to the determination of wheth- 
er such service is jurisdictional or non-jurisdictional within 
the terms of section 2(b) of the Act. Indeed, the FCC has 
previously held that the fact that a carrier furnishes pro- 
gram transmission services to a radio broadcasting station 
for use in connection with ‘‘chain broadcasting’”’ cannot 
serve to disturb its jurisdictional status, under section 2(b) 
of the Act, as an exempted, unregulated carrier. In the 
Matter of Capital City Telephone Company, 3 FCC 189 
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(1936) ; In the Matter of Jamestown Telephone Corpora- 
tion, 4 FCC 326 (1937).™ 


The FCC has, in fact, held that intrastate carriers en- 
gaged in interstate communications through actual physical 
connection of facilities with other carriers (thus furnishing 
through interstate services), and also engaged in provid- 
ing services used in connection with ‘‘chain broadeasting”’ 
to radio broadcasting stations, are not deemed thereby to 
lose their exempt status under section 2(b)(2) of the Act, 
and are not to be considered as ‘‘interstate”’ carriers 
within the full jurisdiction of the Commission. See Capital 
City, supra; Jamestown Telephone Corporation, supra." 
Thus, for the FCC to hold that wholly intrastate 2(b) (1) 
carrier operations are fully subject to federal regulation, 
while 2(b) (2) interstate carriers are exempt, would effect 
an inexplicable anomaly in the statute patently inconsist- 
ent with the legislative purpose. For it clearly would be 
absurd to suggest that the Congress intended 2(b) (1) 
intrastate carriers to be subject to comprehensive federal 
jurisdiction while 2(b)(2) interstate services are to be 
exempted therefrom. 


In order to be classified as an interstate carrier under 
the Act, the carrier must either own, maintain or operate 
a toll line or circuit ‘twhich crosses a state or national 
boundary”’, or it must control or be controlled by, an inter- 
state, jurisdictional carrier with which there is a physical 
cireuit connection. In the matter of Classification of Tele- 
phone Companies, 3 FCC 37, 39 (1985). Neither of these 
requisite circumstances is present in Idaho Microwave’s 


12 See also Frontier Broadcasting Company, et al. v. Collier, et al., 16 Pike 
& Fischer RR 1005 (1958), at p. 1010, footnote 6, where the FCC expressed 
<<gubstantial’? doubt whether CATV systems, even if characterized as ‘‘com- 
mon carriers’, would fall within federal jurisdiction due to the intrastate 
nature of the typical CATV operation. 


13In Capital City, even after finding that the carrier was a 2(b)(2) car- 
rier, and, as such, subject to the limited provisions of §§ 201-205 of the Act, 
it was held that there was no obligation to file a tariff with the FCC. 
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operation. On the other hand, a carrier whose revenue is 
derived solely from services performed between points 
situated within a single state is not subject’ to the Act. 
Classification of Telephone Companies, supra. 


In 1954, the Congress amended, inter alia, section 2(b) 
of the Act specifically for the purpose of obviating ‘‘any 
possible technical argument that the Commission may at- 
tempt to assert common-carrier jurisdiction over point-to- 
point communication by radio between two points within 
a single state...’ Senate Report No. 1090, 83rd Congress, 
ad Sess. (1954) on H.R. 6436 (2 U.S. Code Congressional 
and Administrative News 2133 (1954)). The purpose of 
TLR. 6436 was to enact ‘‘perfecting’’ revisions in 47 U.S.C. 
§$ 152(b), 153(e) and 221(b) to make clear that there will 
be no federal jurisdiction over ‘‘2(b)’’ carriers where 
radio is employed in lieu of wire lines. Senate Report No. 
1090, supra. 


There can be no doubt that carriers are not required to 
seek any authority from the FCC either to construct or to 
operate a wireline facility wholly situate within the bounds 
of a single state unless the line is a portion of, or con- 
nected with, a carrier line crossing state boundaries. 47 
U.S.C. §214(a).4 Thus, if Idaho Microwave employed the 
medium of wire, rather than radio, in its intrastate point- 
to-point communication’s system, the FCC would have no 
authority whatever over its person, over its facilities or 
over the services rendered. But Idaho Microwave is per- 
suaded that use of radio presents the ‘‘best engineering 
solution’? to its problem (See Senate Report No. 1090, 
supra). And the Congress, with full concurrence of the 
FCC, has made its intention plain that use of radio, in lieu 
of wire, cannot serve to bring Idaho Microwave within the 
all-pervasive, sweeping regulatory authority currently ap- 
plied here by the FCC. 


14 In the Matter of Southwestern Bell Telephone Co., 6 FCC 529 (1938). 
In the Matter of Mackay Radio g Telegraph Co., 6 FCC 562 (1938). 
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Thus, to acknowledge the clear absence of jurisdiction, 
as the FCC must, where use of intrastate wire circuits is 
involved, and to assert broad Title II authority merely be- 
cause radio is used in lieu of the less efficient and more 
costly wire conduit is obviously inconsistent with and con- 
trary to fhe expressed intent of the Congress and wholly 
without the scope of the enabling statute whence jurisdic- 
tion must emanate. 


While probably unnecessary, we believe brief attention 
to the marked distinction between sections 2(b) and 221(b) 
(47 U.S.C. § 221(b)) of the Communications Act may be 
helpful to the Court. Under section 221(b), a carrier 
seeking exemption from federal regulation must affirma- 
tively show that its operation is subject to regulation by 
state or other local governmental authority. But section 
221(b) pertains only to carriers partially engaged in inter- 
state or foreign communications services and has no appli- 
cation or effect upon an intrastate ‘9(b)(1)’’ carrier op- 


eration. What of federal jurisdiction over a “62(b)(1)”’ 
carrier is absolute; and the presence or absence of other 
regulatory authority is immaterial and irrelevant. 


We want also to make clear that our position here is not 
based upon the impropriety or unconstitutionality of fed- 
eral jurisdiction under the Commerce Clause of the Consti- 
tution. U.S. Constitution, art. 1, §8, cl. 3. This matter 
is not in issue. Our position is grounded solely in the 
fact that Congress chose not to act in this field, and, in- 
stead, specifically withheld authority from the FCC. Thus, 
the FCC can claim no general or implied power to invade 
this area. 

We discuss two pertinent court opinions: 


The case of Ward v. Northern Ohio Telephone Co., 300 
F. 2d 816 (U.S.C.A., 6th Cir. 1962), is neither avoided nor 
evaded here since its holding is not inconsistent with our 
position. In Ward, the court, following the FCC’s de- 
cision in Capital City, supra, specifically found that the 
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carrier fell within the ambit of section 2(b)(2) of the Act 
as a “‘connecting carrier’’; that as such the carrier was 
made subject by section 2(b) to sections 201-205 of the 
Act; that the right sought there to be enforced fell within 
the applicable sections (§§ 201-205) of the Act; and, there- 
fore, federal jurisdiction was present to enforce the ap- 
plication of such authority. Thus, the decision in Ward 
is not disputed here since the statute (§2b) expressly 
provides that sections 201 through 205 of the Act ‘‘shall 
apply”? to such 2(b)(2) connecting carriers. Ward, how- 
ever, has no application to or effect upon those carriers 
falling within section 2(b)(1) of the Act except to em- 
phasize the material distinction, regarding jurisdiction, 
between such wholly intrastate carriers and 2(b)(2) car- 
riers. The very fact that sections 201-205 of the Act are 
expressly made applicable to operations classified within 
2(b) (2), (3) or (4) makes it clear that such sections are, 
by exclusion, inapplicable in the case of a 2(b)(1) carrier. 
Expressio unius est exclusio alterius. 


Clearly any reliance upon 47 U.S.C. § 202(b) to establish 
federal jurisdiction over a 2(b)(1) intrastate carrier oper- 
ation would necessarily ignore entirely the mandate con- 
tained in the statute and be violative of all of the basic 
rules of statutory construction since 2(b) expressly pro- 
vides that ‘‘nothing in this Act shall be construed to apply 
or to give the Commission jurisdiction’”’, save section 301. 
Sutherland, Statutory Construction, §§ 4702, 4703, 4915 
(3d Ed. 1943). 


Therefore, the rationale of the Ward case presents a 
reasonable, logical construction and interpretation of the 
statute which preserves and concurs completely in the 
position urged here."* Since in the case of a 2(b)(1) car- 
rier, there can be no resort to §§ 201-205, the question of 


15 See particularly the final ten paragraphs of the opinion in Ward, supra, 
making it apparent that the Court’s rationale in determining jurisdiction is 
wholly consistent with the position taken here, 
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federal jurisdiction, partial or otherwise, must be answered 
in the negative. 


The second and less-decisive case is this Court’s recent 
opinion in California Interstate Telephone Company V. 
F.C.C., — U.S. App. D.C., —, 398 F. 2d 556 (1964), in 
which it was held that since ‘California Interstate did not 
challenge the Federal Communications Commission’s juris- 
diction in the proceeding before that body, it cannot do so 
here’ But the Court then added in obiter dictum that 
the communication circuit there involved was one in ‘‘for- 
eign commerce’’ since its purpose was to accommodate 
instantaneous, through communication of data transmission 
circuits between earth stations in California and space- 
craft navigating outer space. 


One essential, pertinent fact relating to the operation 
of Idaho Microwave is abundantly clear. The services 
performed by Idaho Microwave, under Title II of the 
Communications Act, ‘‘Common Carriers’’, are rendered 
only between points situated within the State of Idaho, 
and are without transmission ‘‘through any place outside 
thereof”? (47 U.S.C. § 153(e)). The fact that the intelli- 
gence delivered to Idaho Microwave by its public sub- 
seribers may constitute signals broadcasted by television 
stations does not and cannot change the fundamental char- 
acter of the Title IJ common carrier service offering as 
one between points in the same state. 


Therefore, the common carrier service furnished by 
Idaho Microwave is intrastate within the meaning of 47 
U.S.C. $§ 152(b) and 153(e) and ‘‘nothing in this Act shall 
be construed to apply or give the Commission jurisdiction 
with respect to..- classifications, practices, services, fa- 
cilities, or regulations’? (47 U.S.C. §152(b)). And, there- 
fore, the contested ‘“<eondition’”’ imposed on the use of this 
intrastate carrier service injects the FCC directly into a 
regulatory activity denied to it by the statute. 


16328 F, 2d, at pp. 559-60. 
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C. The Contested Condition Constitutes An Unlawful Effort 
to Regulate a Non-Jurisdictional Business Activity and 
Extends the Agency's Jurisdiction Beyond Its Statutory 
Authority 


Through the restrictive ‘‘condition”’ placed upon the 
public’s use of the services offered by Idaho Microwave, the 
FCC undertakes directly and openly to regulate the con- 
duct of Cable View’s community antenna business opera- 
tion. Manifestly the ‘‘condition’’ is not directed to the 
conduct of the carrier’s business; rather its intended pur- 
pose is to extend the control of the agency to the business 
conducted by the carrier’s public customer. 


The conduct of Cable View’s community antenna business 
does not fall within the regulatory jurisdiction of the 
Federal Communications Commission, and the FCC has 
frequently and consistently so held. Frontier Broadcast- 
ing Company, et al. v. Collier, et al., 24 FCC 251, 16 Pike & 
Fischer RR 1005 (1958); CATV and TV Repeater Service, 
26 FCC 403, 18 Pike & Fischer RR 1573 (1959); WSTV, 
Inc. v. Fortnightly Corp., 23 Pike & Fischer RR 184 
(1962)." 


But as the “‘price’’ for enjoyment of available public 
radio services, the FCC demands that Cable View submit 
the operation of its business, over which it is acknowledged 
there is no authority, to a very substantial degree of regu- 
lation by the agency. We do not believe that such un- 
limited authority has been conferred upon the FCC. For 
if it has, it must follow that any business or person re- 
quiring or desiring the use of public carrier facilities must 


17 On April 23, 1965, the FCC did release a “‘Notice of Inquiry and Notice 
of Proposed Rule Making’? in Docket 15971 in which the question of jurisdic- 
tion over CATV systems is again to be reconsidered, 30 Fed. Reg. 6078, April 
29,1965. This proceeding does not affect the state of this record. And, except 
for this Argument (I-C), the assumption of jurisdiction by the FCC over 
CATV activity, would have no bearing upon the other points relied upon by 
petitioner-appellants. For the constitutional and statutory arguments made 
here are not vitiated or otherwise impaired even if we assume full jurisdiction 
by the agency. 
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be prepared, at the behest of this administrative agency, 
to submit to a degree of regulation, or suffer the substan- 
tial consequences of being denied access to use of such 
vital services. Thus, for example, any private, non-juris- 
dictional business might be required to conduct its affairs 
in a particular manner, believed desirable by the FCC, if it 
is to enjoy the ‘‘privilege’’ of using public communications 
services. The principle, rationale and logic of this unique 
regulatory philosophy, if valid, must be applicable in all 
similar circumstances. And the fallacy of this premise is 
readily apparent. Never in any other area has the FCC 
even sought to exercise such a type of coercive ‘‘authority”’ 
over non-jurisdictional entities as the price for use of radio 
frequencies. 


Administrative agencies cannot confer jurisdiction upon 
themselves; and no act of either those regulated or third 
persons can confer jurisdiction, otherwise wanting, over 
subject matter. Grubb v. Ohio P.U.C., 281 U.S. 470 (1929). 
And jurisdiction over subject matter cannot be conferred 
either by consent or by waiver. Gainesville v. Brown- 
Crammer Investment Co., 227 U.S. 54 (1927). 


The FCC engages here in a back-door approach to regu- 
late an activity over which it has consistently and fre- 
quently acknowledged a want of jurisdiction and in the 
face of an express refusal by the Congress to confer juris- 
diction.’ The course taken here is one of asserting control 
of the non-jurisdictional CATV business through the pat- 
ently coercive tactic of withholding use of available radio 
communication services unless the subscriber ““volun- 
tarily”? agrees to be regulated. These tactics, we submit, 
are repugnant to our system of government and completely 
foreign to any valid concept of administrative law. 


18 After a favorable Committce Report by the Senate Commerce Committee 
(S. R. No. 923, 86th Cong., Ist Sess., 1959) on a bill to confer the FCC 
with jurisdiction over CATV activity, and after several days of debate on 
the floor, the Senate recommitted the bill without further action. 106 Cong. 
Ree. 10520, 10547 (86th Cong., 1960). And although requested by the FCC 
to do so, neither House has enacted any such legislation. 
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THE CONTESTED CONDITIONS IMPOSED BY THE FCC ON 
CABLE VIEW’S USE OF A COMMUNICATIONS SERVICE 
ABRIDGES RIGHTS PROTECTED BY THE FIRST AMEND- 
MENT TO THE CONSTITUTION 


As has been demonstrated in Argument I-A, supra, 
the ‘‘condition’’? imposed upon Cable View’s use of the 
communications service constitutes a prior restraint upon 
distribution, circulation and reception of television signals. 
For once the signals are broadcast (published) by the 
television stations they are thereby made available for 
reception by whomever can receive the transmission.” The 
very purpose and effect of the contested ‘‘condition’’ is to 
restrain the flow of certain available television signals over 
the antenna system and thus to deny reception and viewing 
of certain programs by public subscribers to the antenna 
service. 


The single function of Cable View’s master-television- 
antenna service is the reception and simultaneous distri- 
bution of television signals in order that public subscribers 
to the service may receive and view programs of their 
choice; the principal result of the ‘‘condition’’ is to restrain 
distribution of signals and thus deny the public’s right to 
receive and view certain programs which otherwise would 
be available except for the restraint imposed by the gov 
ernment. 


For further purposes of this argument, it may be as- 
sumed that the motives of the government in fostering this 
restraint on communications are good. 


‘‘Any system of prior restraint comes to this Court 
(U. S. Supreme Court] bearing a heavy presumption 
against its constitutional validity.”’ Bantam Books, Inc. v. 
Sullivan, 327 U.S. 58, 70 (1963); Near v. Minnesota, 283 


19 ¢¢ ‘Broadcasting’ means the dissemination of radio communications in- 
tended to be received by the public directly or by the intermediary of relay 
stations.’’ Section 3(0) of the Communications Act, 47 U.S.C. §153(0). 
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U.S. 697 (1931). Where there is raised a question of 
abridgement of rights protected by the First Amendment, 
there is a ‘heavy burden’’ upon the government to demon- 
strate the validity of the restraint.” Joseph Burstyn v. 
Wilson, 343 U.S. 495, 504 (1952). And where govern- 
mental activity is alleged to abridge First Amendment 
freedoms by placing a prior restraint on the flow of com- 
munications the government must demonstrate with haste 
that the restraint is placed upon ‘unprotected’? material. 
Freedman v. Maryland, 380 U.S. 51 (1965). For once it is 
established that the communication or expression is con- 
stitutionally protected the government shall impose no 
condition upon the free exercise of a benefit or privilege 
which serves to ‘‘inhibit or deter the exercise of First 
Amendment freedoms.’’ Sherbert v. Verner, 374 US. 398, 
404-5 (1963). 


“The press in its historical connotation comprehends 
every sort of publication which affords a vehicle of infor- 
mation and opinion.’? Lovell v. City of Griffin, 303 US. 
444, 452 (1938). The medium of communication by broad- 
casting and the content of such programs are entitled to 
the full protection of the First Amendment. American 
Broadcasting Company Vv. United States, D.C. S.D.N.Y., 
110 F. Supp. 374 (1953), affirmed, sub nom F.C.C. v. Ameri- 
can Broadcasting Company, 347 U.S. 284 (1954). See also 
Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495 (1952) ; United 
States v. Paramount Pictures, 334 U.S. 131, 166 (1948). 


The entire stream of communications from source to 
destination is constitutionally protected. This fundamental 
constitutional principle embraces not only the right of 
publication but also the rights of dissemination and distri- 
bution, as well as of reception. Saia v. New York, 334 
U.S. 558 (1948) ; Winters v. New York. 333 U.S. 507 (1948) ; 


20 The absence of any attempt by the FCC to meet this ‘‘heavy burden’’ 
and to justify the validity of the restraint imposed here is treated in Argu- 
ment III, infra. 
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Martin v. Struthers, 319 U.S. 141 (1943). Circulation is 
equally protected. ‘‘Liberty of circulating is as essential 
to that freedom [freedom of press and speech] as liberty of 
publishing; indeed, without the circulation, the publication 
would be of little value.’? Ex Parte Jackson, 96 U.S. 727, 
733 (1877) ; Lovell v. City of Griffin, supra, at p. 452. 


The primary purpose of the First Amendment, as it re- 
lates to speech and press, is to suppress prior restraints 
upon publication, circulation or distribution. Joseph 
Burstyn, Inc. v. Wilson, supra. With ‘‘respect to the vital 
importance of protecting this essential liberty from every 
sort of infringement’? (Lovell v. City of Griffin, supra, at 
p. 452), see Near v. Minnesota, 238 U.S. 697; Grossjean v. 
American Press Company, 297 U.S. 233; DeJonge v. 
Oregon, 299 U.S. 353. ‘Freedoms [guaranteed by the 
First Amendment] ... are protected not only against 
heavy-handed frontal attack, but also from being stifled by 
more subtle governmental interference.’’ Bates v. City of 
Little Rock, 361 U.S. 516, 523 (1960). And for a compre- 


hensive review of the history of the Supreme Court’s at- 
titude toward the evil of ‘‘prior restraint’? on communica- 
tions, see the dissenting opinions of Chief Justice Warren 
and Mr. Justice Douglas in Times Film Corporation v. City 
of Chicago, 365 U.S. 43 (1961). 


Particularly objectionable is the practice of censorship 
exercised through the vehicle of licensing authority. ‘‘The 
struggle for the freedom of the press was primarily di- 
rectly against the power of the licensor.’’ Lovell v. City of 
Griffin, supra, at p. 451. See also the Chief Justice’s dis- 
sent in Times Film Corporation v. Chicago, supra. In- 
deed, any ‘‘intimidation’’ by the government upon distri- 
bution of constitutionally protected material, no matter 
what the purpose, is hostile to the mandate contained in the 
First Amendment and must be terminated forthwith. 
Bantam Books v. Sullivan, 327 U.S. 58, 70 (1963). 


“‘It is too late in the date to doubt that the liberties of 
religion and expression may be infringed by the denial or 
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placing of conditions upon a benefit or privilege.”? Sher- 
bert v. Verner, 374 US. 398, 404 (1963). The grant of 
a license cannot be made conditioned upon relinquishment 
of constitutional rights.” This established principle applies 
to and protects both Idaho Microwave and Cable View; the 
FCC shall not deny a license to Idaho Microwave nor shall 
it deny Cable View access to communication services on 
the ground that either forgoes a constitutional right. But 
this is precisely what the FCC has undertaken to do. 


This Court has said: 


“«fT]t is clear that authority over a subject matter does 
not import authority over all activities of persons 
concerned in that subject matter. Especially is it true 
that power over a subject matter involving speech, 
press, religion, assembly and petition does not go be- 
yond the power to do what is essential to be done in 


2922 


protection against a public danger. 


In a leading case directly in point, American Broadcast- 
ing Company v. United States, D.C.S.D.N.Y., 110 F. Supp. 
374 (1953), affirmed sub nom F.C.C. v. American Broadcast- 
ing Company, 374 US. 284 (1954), the FCC was judicially 
restrained from enacting or enforcing administrative rules 
designed to prevent the broadcasting of all so-called “<give- 
away”? programs, which programs the Commission had 
deemed objectionable and contrary to the public welfare. 
The Court held that the FCC could adopt rules to apply to 
‘lottery’? programs of that type specifically prohibited by 
the criminal laws of the United States duly enacted by the 
Congress, but that the Commission could not go beyond 
the scope of the criminal code, which must be strictly con- 
strued, to prohibit dissemination of other give-away pro- 


21 Terral v. Burke Construction Company, 257 U.S. 529 (1922); Hannegan 
vy. Esquire, 327 U.S. 146 (1946) ; Hale, Constitutional Condition and Constitu- 
tional Rights, 35 Colum. L. Rev,. 321-322 (1935) ; Unconstitutional Conditions, 
73 Harv. L. Rev. 1595 (1960). 


22 Bumely v. United States, 90 U.S. App. D.C. 382, 392, 198 F. 2d 166, 176 
(1951). 
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grams, since it would be a form of ‘‘censorship’’ and to 
that extent would violate the First Amendment to the Con- 
stitution. Similarly, any condition or regulation fostered 
by the FCC which has as its intended purpose and/or 
effect the imposition of a restriction or other limitation upon 
constitutionally protected intelligence which may be trans- 
mitted over radio facilities or which may be received, 
distributed, circulated or utilized by the user of radio 
facilities is likewise repugnant to the Constitution and must 
fall. 


It, therefore, is clear that the FCC may not intimidate, 
deter or inhibit the conduct of Cable View’s business by act- 
ing to deny access to public communication facilities unless 
Cable View will act to restrain the circulation of certain 
television signals over its antenna facility. 


A pertinent hypothetical query is in order: Could the 
Congress, without amending the Constitution, enact lawful 
legislation which would confer on an agency of the govern- 
ment the power to restrain the shipment of New York news- 
papers into Washington, D. C. unless the Washington dis- 
tributor would agree first to delete all of those press service 
articles, syndicated columns and other features from the 
New York papers which might also be carried (duplicated) 
in the Washington newspapers? The answer is manifest; 
and the legal principle is not distinguishable from the cir- 
cumstances and issues now before the Court. 


The foregoing demonstrates that regulatory activities by 
the FCC intended directly or indirectly to limit, inhibit, 
preclude or otherwise control the reception and distribution 
of radio communications, so long as the content, use or pur- 
pose thereof is lawful, constitutes ‘‘censorship’’ and rep- 
resents an unlawful infringement upon rights protected 
by both the Constitution and the Communications Act. 
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THE OPINION OF THIS COURT IN THE CARTER MOUNTAIN 
CASE IS NEITHER APPLICABLE TO NOR DISPOSITIVE OF 
THIS CASE 


The sole ‘‘authority’’ given by the FCC for the validity 
of the restraint imposed in this case, as well as for the 
lawfulness of this regulatory activity, is this Court’s deci- 
sion in Carter Mountain Transmission Corp. V. F.C.C., 116 
U.S. App. D.C. 93, 821 F. 24 359 (1963). We must, there- 
fore, examine the Carter Mountain cases both at the admin- 
istrative and the judicial-review levels. 


Initially, Carter Mountam involved an appeal by the un- 
successful applicant from the ‘“‘denial’’, after hearing, of 
an application for radio facilities and any references to the 
matter of a restrictive non-duplication condition contained 
in the Court’s opinion are necessarily obiter dictum since 
the matter of a non-duplication condition was neither in 
issue nor before the court. The restrictive condition— 
which is the real issue at bar here—was not contained any- 
where in the record of the Carter Mountain case, either in 
the administrative or judicial proceedings. In fact, in the 
administrative decision in In re Carter Mountain Trans- 
mission Corp., 32 FCC 459, 22 Pike & Fischer RR 193 (1962), 
the FCC pointedly repudiated any suggestion that it was 
there engaged in a regulatory act designed or intended to 
censor television communications. The FCC said :* 


“<[T]here is no attempt [by the FCC] to examine, limit 
or interfere with the actual material to be transmitted.”’ 


This representation was essential to avoid the fatal impli- 
cation of unlawful censorship. In the instant cases there 
undeniably is an ‘‘attempt to examine, limit [and] interfere 
with the actual material to be transmitted’’ through the 
contested restraining condition. 


2332 FCC at p. 462, 22 Pike & Fischer RR at p. 194e. 
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And in its Brief submitted to this Court on review of its 
decision in Carter Mountain, the FCC stated :* 


“‘Carter Mountain’s final contentions that the Commis- 
sion has imposed an illegal restraint upon free speech 
_.. are not believed to be substantial. Denial of a 
license . . . is not a denial of free specch.”’ 


Such was the FCC’s exclusive treatment of the censorship 
question in the case which it now relies upon as being solely 
and wholly dispositive of the issue. 


This Court held :* 


“‘fA] denial of a station license, validly made because 
the standard of ‘public interest, convenience or neces- 
sity’ has not been met, is not a denial of free speech.”’ 


We agree that the ‘‘denial’’ of a license may not amount to 
a denial of free speech; and, similarly, we concede that the 
‘denial’? of an application by the FCC was affirmed on 
review by the Court in Carter Mountain. But we also 
observe, as must this Court, that an express, direct pro- 
scription upon distribution and reception of certain televi- 
sion signals presents, in the context of the First Amendment 
and the statutory limitations of 47 U.S.C. § 326, a question 
far removed from that involved in the ‘‘denial’’ of a station 
license, With reference to the interpretation, application 
or efficacy of the First Amendment or section 326 of the 
Communications Act, it is elementary to observe that there 
is a great, distinguishing legal chasm between the act of 
denying an application for radio facilities and the positive 
regulatory activity of censoring communications trans- 
mitted over authorized radio facilities. The restrictive 


24 PCC’s Brief in this Court in Carter Mountain, supra, pp. 26-27, note 14. 
25 Carter Mountain, supra, 116 U.S. App. D.C. at p. 98, 321 F. 2d, at p, 364. 


26In N.B.C. v. United States, 319 U.S. 190 (1943), the Court indicated that 
an unsuceessful applicant for a broadcasting license was not, by this cireum- 
stance alone, deprived of his rights under the First Amendment; but it is an 
unwarranted extension of this obvious conclusion to further contend that a 
licensee or applicant is deprived of all protections of the First Amendment. 
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condition under consideration here involves intrinsically the 
element of ‘‘prior restraint’’, while the Carter Mountain 
case did not. This distinction is clear and material. 


We further observe that in Carter Mountain this Court 
made it clear that it was not passing upon the question of 
censorship or prior restraint since the user of the communi- 
cations service in that case was not before the Court. This 
Court said: 


“We do not have Western [the CATV system] before 
us. Whatever the latter’s rights generally may be, 
the appellant—and only the appellant—is seeking a 
license which the Commission ... has denied. We can- 
not hold that appellant is entitled to the authorization 
sought, in derogation of those principles, merely be- 
cause one of its customers claims to have rights of com- 
munication not available to the appellant”’ (116 U.S. 
App. D.C., at p. 98, 321 FP. 2d, at p. 364). 


The carrier’s customer is here at bar, and the FCC has 
already relied upon this Court’s opinion in Carter Mountain 
as being wholly dispositive of its rights. 


Where there is a question of abridgment of freedoms 


of speech and press, there is a ‘heavy burden’’ upon the 


government to demonstrate that the limitation imposed is 
valid. Meeting this ‘‘heavy burden’’ in these cases the 
FCC’s lone response (R. 339) is: 


“Td@aho’s claim that the imposition of the interim con- 
dition in its license was an unconstitutional and unlaw- 
ful censorship of public communication cannot be ac- 
cepted as valid. This basic question was settled by 
the Court in the Carter Mountain case, supra, and 
requires no further or extended discussion here.’’ 


The foregoing also represents the full scope of the FCC’s 
effort to rebutt the ‘‘heavy presumption’’ bearing against 


27 Joseph Burstyn, Inc, v. Wilson, 343 U.S. 495, 504 (1952). 


28 See also page 340 of this Record, where the FCC disposes of Cable View's 
asserted rights in the same off-hand manner, 
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the constitutional validity of ‘‘any system of prior re- 
straint’’.? 


Unless this Court ean agree with the tact taken by the 
FCC that the 1963 opinion in Carter Mountain is fully ap- 
plicable to the circumstances of this case, serves properly 
to nullify rights conferred by the Constitution and the Com- 
munications Act, and, further that it confers carte blanche 
upon the FCC to take any action where community antenna 
television operation is concerned, the position taken by the 
FCC is demonstrably without merit. 


Other aspects of the FCC’s treatment of this Court’s 
opinion in Carter Mountain are in order. In the admin- 
istrative decision which was reviewed by this Court, the 
FCC, inter alia, held: 


“‘TI]t is necessary that we determine whether the use 
of the [microwave] facility applied for would directly 
or indirectly bring about the elimination of the only 
television transmission or reception service to the 


publie.’’ 
(22 Pike & Fischer RR at p. 194b, 32 FCC at p. 461) 


“If KWRB-TV were no longer to operate, no local 
programs ... would be available...” 
(22 Pike & Fischer RR at p. 194¢, 32 FCC at p. 463) 


* * * * * * 


“Therefore, if KWRB-TV is eventually foreed off the 
air as a result of a grant of the instant application, the 
ublic stands to lose its only local outlet ...”’ 
(22 Pike & Fischer RR at p. 194e, 32 FCC at p. 464) 
* * * * * * 


“True, a grant of the instant application would permit 
the rendition of better service by the CATV, but at 
the expense of destroying the local station and its rural 
coverage ... We do not agree that we are powerless to 


29 Near v. Minnesota, 283 U.S. 697 (1931); Bantam Books, Inc. v. Sullivan, 
372 U.S. 58, 70 (1963) ; Lovell v. City of Griffin, 303 U.S. 444, 451 (1938) ; 
Cantwell y. Connecticut, 310 U.S. 298, 306 (1940). 
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prevent the demise of the local television station, and 
eventual loss of service to a substantial population.’’ 
(22 Pike & Fischer RR at p. 194e, 32 FCC at p. 464) 


And after finding that the grant of Carter Mountain’s 
application would cause the ‘‘demise’’ of the small tele- 
vision station in Wyoming, the application was denied, with 
subsequent approval by the Court. Based solely upon this 
single case—involving one of the smallest television markets 
in the United States and where there had been a determina- 
tion, after hearing, that the local station would be destroyed 
by CATV competition—the FCC has acted to adopt rules 
the stated purpose of which is to protect all television sta- 
tions from competition by community antenna systems.” 
The new rules adopted by the FCC provide for protection of 
television stations from competition by CATV systems 
using microwave service through imposition of a restrictive 
‘“‘eondition’’ on the microwave authorization which is not 
substantially different from the condition imposed on the 
license of Idaho Microwave, the lawfulness of which is now 
before the Court. In fact, as applied to this case there is no 
substantive difference in application between the two. 


Parenthetically, we express hope that the current refer- 
ence of this Court in Citizens TV Protest Committee, et al. Vv. 
F.C.C., to the effect that the FCC ‘thas concluded, for 
apparently sound reasons, that protection against duplica- 
tion must extend both before and after local broadeast’’ will 
not prejudice a fresh review of the substantial questions 
presented here.” The issues here were not, of course, even 
remotely at bar in Citizens, nor have they ever been 
decided by the Court. And, in this same regard, we respect- 
fully urge the Court’s complete review of the persuasive 
‘Opinion of Commissioner Loevinger Concurring in Part 

30 FCC First Report and Order, Dockets 14895 and 15233, Amendments to 


Parts 21 and 91 of FCC Rules, 30 Fed. Reg. 6038, April 29, 1965, 4 Pike & 
Fischer RR 2d 1725. 


31 Case No. 18738, decided May 7, 1965, Slip Opinion, p. ITs 
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and Dissenting in Part in Docket Nos. 14895, 15233 and 
15971’? in connection with the FCC’s recently issued First 
Report and Order, supra.™ 


The novel policy followed in this regard by the FCC 
confers an unprecedented ‘‘protectionist’’ status upon 
television broadcasters vis-a-vis competition. In Carroll 
Broadcasting Co. vy. F.C.C., Judge Prettyman made it clear 
that the presumption is overwhelmingly for free competi- 
tion and that the task of overcoming this presumption is 
“certainly a heavy burden’’.* And in F.C.C, v. Sanders 
Bros. Radio Station, the Supreme Court said: 


“Plainly it is not the purpose of the [|Communica- 
tions] Act to protect a licensee against competition 
but to protect the public.’’ 
* * ” * * * 

“Tf such economic loss [competitive loss without demon- 
strated injury to the public] were a valid reason for 
refusing a license this would mean that the Commis- 
sion’s funetion is to grant a monopoly in the field of 
broadeasting, a result which the Act itself expressly 
negatives, Which Congress would not have contemplated 
without granting the Commission powers of control 
over the rates, programs and other activities of the 
business of broadcasting. "2 


Even in the Carter Mountain case, the burden of proof to 
demonstrate public injury was placed upon the complaining 
television station. 

For the first time in the history of free-enterprise, com- 
mercial broadcasting the FCC applies by rule a policy 
where the presumption is against free competition, and 
where broadcasters are entitled to be protected from poten- 
tial economic competition. Assuming the correctness of 
this policy—which we do not—the FCC must now proceed 


324 Pike & Fischer RR 2d at p. 1712. 
32.103 U.S. App. D.C, 346, 350, 258 FP. 2d 440, 444 (1958 
34.309 U.S. 470, 475-6 (1940). 
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to assume ‘‘powers of control over the rates, programs 
and other activities of the business of broadcasting’’, pur- 
suant to Sanders Bros., in order to protect the public. 


The holding of this Court in Carter Mountain has been 
stretched beyond credulity and applied by the FCC in a 
grossly abusive fashion unlawfully prejudicing rights of 
petitioner—appellants. 


CONCLUSION 


It has been demonstrated that the ‘‘eondition’’ imposed 
by the FCC upon the radio authorization of Idaho Micro- 
wave, is in exeess and violation of the agency’s jurisdiction 
under sections 2(b) and 326 of the Communications Act 
and constitutes an abridgment of Cable View’s rights pro- 
tected by the First Amendment to the Constitution. The 
condition is therefore void and must be set aside. 


Respectfully submitted, 


Joun P. Coxz, JR. 
Smira & PEPPER 
1101 17th Street, N. W. 
Washington, D. C. 20036 
Attorney for 
Petitioner-A ppellants 
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CABLE VIEW OF BURLEY, INC., 
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FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
THE KLIX CORPORATION, 
Intervenor. 


—_—— 


ON PETITION FOR REVIEW AND APPEALS FROM A DECISION AND 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE-RESPONDENTS 


—— 


Dees 
COUNTERSTATEMENT AS TO JURISDICTION 

These three cases were consolidated for all purposes by 
order of the Court dated March 12, 1965. In Case No. 19,166 
Idaho Microwave, Inc. (hereafter Idaho Microwave) appeals under 
Section 402(b)(1), (2) and (5) of the Communications Act of 1934, 
as amended, 47 U.S.C. §402(b) (1), (2) and (5), from a Memorandum 
Opinion and Order of the Federal Communications Commission released 
February 1, 1965 (R. 336-343). Section 402 (b) (1) concerns appeals 
relating to applications for construction permits or station licenses 
which have been denied. Section 402(b) (2) deals with applications 


for renewal or modification of existing authorizations, and Section 


402 (b) (5) concerns review of Commission action modifying or revok- 


ing such authorizations. In our view the action being appealed 
here is the Commission’s denial of Idaho Microwave’s request that 
its application for radio license be granted unconditionally. (See 
our Counterstatement of the Case, infra pp. 9-12). We believe, 
therefore, that review may be had only under Subsection 402 (b) (1) 
and that Subsections (b)(2) and (b)(S) are inapplicable. 

In Case No. 19,184, Cable View of Burley, Inc. (hereafter 
Cable View) petitions for review under Section 402(a) of the Com- 
munications Act of 1934, as amended, 47 U.S.C. §402(a), and the 
Judicial Review Act, 5 U.S.C. §§1031-1042, from the same Memorandum 
Opinion and Order of the Commission released February 1, 1965 (R. 336- 
343). In Case No. 19,185, Cable View appeals under Section 402 (b) (6) 
of the Communications Act of 1934, as amended, 47 U.S.C. §402 (b) (6) 
for the same reasons set forth in Case No. 19,184. We submit that 


the petition for review filed in Case No. 19,184 should be dismissed. 


cee 

This Court has held that the provisions for judicial re- 
view in Sections 402(a) and 402(b) are mitually exclusive, as their 
very terms state. Funetional Music, Inc. v. Federal Communications 
Commission, 107 U.S. App. D.C. 34, 274 F.2d 543 (1959); Friedman v. 
Federal Comminications Commission, 105 U.S. App. D.C. 47, 263 F.2d 
493 (1959). This Court has also implemented the Congressional 
policy of concentrating review of licensing determinations in this 
forum (S. Rep. No. 44, 82d Cong., lst Sess. 11 (1951}; H.R. Rep. 
No. 2122, 8lst Cong., 2d Sess. 2 (1952)) by liberally construing 
the scope of Section 402(b) te cover orders “ancillary” to the 
exercise of the Commission’s radio-licensing power. Tomah-Mauston 
Broadcasting Co. v. Federal Communications Commission, 113 U.S. App. 
D.C. 204, 205, 306 F.2d 811, 812 (1962). Since Cable View's peti- 
tion (Case No. 19,184) asserts that the Commission’s refusal to 
grant Idaho Microwave*s License application unconditionally was an 
act in excess of the Commission's authcrity, the petition "does 
no more than seek review cf an exercise of the Commission’s licens- 
ing power.” Jacksonville Journal Co. v. Federal Communications Com- 
mission, 101 U.S. App. D.¢. i2, 14, 2u6 F.2d 699, 701 (1957). It 
falls, therefere, within Section 402(b) and not Section 402 (a). 


Section 402{b) (6), relied upon by Cable View in, Case No. 


19,185 permits, inter alia, an appeal by any person who is aggrieved 


or whose interests are adversely affected by any order of the Com- 


mission granting or denying any application described in, 402 (b) (1). 


22s 


Since in our view Section 402(b)(1) is applicable to Idaho Micro- 


wave, we submit that Cable View has properly invoked the juris- 


dietion of this Court in Case No. 19,185 and that the petition 
for review filed in Case No. 19,184 based upon Section 402(a) of 


the Act should be dismissed.* 


® Dismissal of the petitions brought under Section 402 (a) would 
eliminate the United States as a party in this proceeding. The 
United States takes the position that this is the correct result. 
If the Court reaches the merits in the Section 402(a) case, the 
United States also joins in this brief*s position on the merits. 


COUNTERSTATEMENT OF THE CASE 
While the facts in these cases are not in dispute, it is 
believed that a more complete and less argumentative statement of 
the case than that contained in petitioner-appellants’ brief will 
be helpful to the Court. 
On July 8, 1963, the Commission granted without hearing 
a construction permit to Idaho Microwave to extend its common car- 


rier point-to-point microwave service from Albion to Burley, Idaho, 


in order to permit the delivery of signals from four Salt Lake City, 
Ly 
Utah television stations to a CATV system in Burley (R. 161-162). 


On August 14, 1963, timely petitions for reconsideration of the 
grant to Idaho Microwave were filed by the intervenor KLIX corpora- 


tion, the licensee of television station KMVT in Twin Falls, Idaho 
2/ 
(R. 164-167), and by Eastern idaho Broadcasting and Television 


Company, permittee of television station KIFI in Idaho Falls, Idaho 


(R. 169-177). The KMVT petition alleged that grant of the microwave 


T/ "Generally Speaking, a CATV system may be described as a faci- 
lity which receives and amplifies the signals broadcast by one or 
more television stations and redistributes such signals by wire 

or cable to the homes or places of business of subscribing members 
of the public for a fee. The role of microwave facilities in the 
operation of such a system usually consists of the relay of tele- 
vision broadeast signals, normally picked up off-the-air at a point 
some distance from the transmitting broadcast antenna, through a 
series of one or more radio repeaters to a terminal point in or near 
the community served by the CATV, from which terminal point the sig- 
nals are distributed by cable to the individual subscribers. In 
using microwave service, a CATV operator reaches out to obtain sig- 
nals that cannot be received by means of an off-the-air antenna in- 
stallation, or to obtain better reception of signals than can only 
be received marginally off-the-air." First Report and Order, 38 
F.C.C. 683, 684 n. 1, 4 Pike & Fischer, R.R. 2d 1725, 1726, n.1l. 

2/ Twin Falls is some 35 air miles from Burley. 


service to feed television signals to a CATV system in Burley would 
have an adverse economic impact on KMVT since Burley is within KMVT's 
Grade A contour (R. 164-166). Contending that this adverse effect 
would result in harm to the public as well, KMVT asked (1) that the 
microwave service be authorized only on condition that the CATV be 


prohibited from duplicating the programming of KMVT and be required 


to transmit KMVT’s signal without degradation, or (2) that the appli- 
3/ 


cation be designated for hearing (R. 166). 
In October, 1963, while these petitions were pending before 


the Commission, and before the ninety-day period for reconsideration 
4/7 


had expired, Idaho Microwave completed construction of the new faci- 


lities. Pursuant to Section 319(c) of the Communications Act, 47 
S/ 
U.S.C. §319(c) Idaho Microwave filed an application for a covering 


station license (R: 212-216), and, at the same time, commenced opera- 


3/ KIFI's petition requested similar relief. 

4/ Section 405, 4u7. U.S.C. §405 states "(t)hat in any case where such 
petition [for reconsideration] relates to an-instrument of authori- 
zation granted without hearing, the Commission * * *shall take such 
action within ninety days of the filing of such petition.” 

5/ Section 319(c) provides: 


"Upon the completion of any station for the construction 
or continued construction of which a permit has been 
granted, and upon it being made to appear to the Commis- 
sion that all the terms, conditions, and obligations set 
forth in the application and permit have been fully met, 
and that no cause or circumstance arising or first coming 
to the knowledge of the Commission since the granting of 
the permit would, in the judgment of the Commission, make 
the operation of such station against the public interest, 
the Commission shall issue a license to the lawful holder 
of said permit for the operation of said station. * * *" 


tion under Section 21.212(b) of the Commission's Rules, 47 CFR 
6/ 
§21.212(b) (1965). 


On December 13, 1963, the Commission released a; Notice 


of Proposed Rule Making in Docket No. 15,233 proposing to adopt 
7/ 


rules for the domestic point-to-point microwave radio service. 
The purpose of the proposed rules was to "give adequate protection 


to local television service without inhibiting the growth of com- 
8/ 


munity antenna service." To this end the rules provided that com- 
mon carriers who furnish television signals to CATV systems located 


within the Grade A contour of an existing television station could 


. 


do so only on the condition that the CATV system (1) carry the sig- 
nal of the local station and (2) not duplicate on the CATV for a 


6/ Section 21.2l2(b) states: "When construction and equipment 
tests are completed in exact accordance with the terms of the con- 
struction permit, the technical provisions of the application there- 
for, and the other applicable provisions of this part, and after an 
application for station license has been filed with the Commission 
showing the station to be in satisfactory operating condition, the 
permittee is authorized to conduct service tests in exact accordance 
with the terms of the construction permit until the application for 
station license is granted or otherwise disposed of in accordance 
with the Commission's rules: 

Provided, That: 


* * * * * 
(2) The Commission reserves the right to cancel, suspend, 
or change the date of beginning or duration of such tests 
when such action is in the public interest, cohvenience 
or necessity.* * #" 
7/ 28 Fed. Reg. 13,789 (1963). This rule making proceeding accompanied 
a similar proceeding in Docket 14895 involving microwave grants in the 
Business Radio Service to feed television signals to CATV systems. 
See Wentronics, Inc. v. Federal Communications Commission, 118 U.S. 
App. D.C. 36, 331 F.2d 782 (1964) . 
8/ 28 Fed. Reg. 13,789 (1963). 


period of 15 days prior or subsequent to its showing on the local 
station any program broadcast by the local station (R. 222). During 
the pendency of the rule making, the Commission determined that no 
new applications for common carrier microwave service should be granted 
unless the applicants voluntarily agreed to abide by the conditions 
set forth in the proposed rules. 

On October 29. 1964, the Commission released a Memorandum 
Opinion and Order (R. 218-222) which was directed to the petition 
for reconsideration filed against the grant of Idaho Microwave’s con- 
struction permit and to the application for covering license filed by 
Idaho ‘eee Under the circumstances the Commission decided 
that with respect to television station KMVI in Twin Falls, Idaho, 
the CATV system in Burley should protect that station in accordance 
with the interim procedures and policy established in Docket 15233. 
Burley lies within the Grade A contour of KMVT and has approximately 
2,150 television homes out of a total of 27,400 television homes 
reached by the station (R. 219). Finding that "the population con- 
centration in Burley must necessarily constitute a significant por- 
tion of KMVI’s audience,” the Commission decided that it should grant 
9/7 An application for a covering license will be granted only if 
no cause or circumstance arising or first coming to the knowledge 
of the Commission since the granting of the [constructicn] permit 
would, in the judgment of the Commission, make the operation of 
such station against the public interest * * *," 47 U.S.C. §319(c). 
See note 5 supra. Neither the Communications Act nor the Commis- 


sion’s rules sets any time limit for the consideration of an appli- 
cation for covering license under Section 319(c). 


the pending license application of Idaho Microwave only on condition 

that the CATV in Burley, which would utilize the Microwave service, 
10/ 

protect KMVI from program duplication (R. 219). It also stated 


that the conditions attached to Idaho Microwave's license would be 


subject to modification in accordance with the Commission's final 


determination in the rule making proceeding. Accordingly, the license 


was granted with the attached non-duplication condition (R. 221). 

The Commission noted, however, that if Idaho Microwave were unwilling 
to accept the condition upon its service to Burley pending the con- 
clusion of the rule making, its application for construction permit 
and covering license would revert to pending status arte a final 
decision in Docket 15233, and Idaho Microwave would be required to 
cease operation of the service to purley.-” 

On November 10, 1964, and November 12, 1964, Tdaho Micro- 
wave and Cable View filed petitions for reconsideration of the Com- 
mission's action of October 29, 1964 (R. 231-247, 249-261). Rather 
than accept the grant or hold it pending the outcome of the rule 
making proceeding, Idaho Microwave elected to return the license 
pursuant to Section 21.25 of the Commission's rules, 47 C.F.R. §21.25 
T0/ Cable View voluntarily carries KMVT on the CATV at Burley. 

T1/ The Commission decided against according KIFI the protection 


which it granted KMVT since Burley lies outside the Grade B 
contour of KIFI. 


Pee ope 


12/ 
(1965) (R. 231). While Idaho Microwave challenged the Commission's 


action on grounds similar to those presented to this Court, it also 
requested: 


"Tf the Commission, after determination of all the 
points raised herein finds (1) that it does have 
the authority to require Idaho Microwave to accept 
the *interim procedures’? as a condition precedent 
to authority to operate; (2) that the contested 
condition is appropriate and consistent with all 
applicable provisions of law; and (3) that none 

of the legal arguments raised here by petitioner 
are of merit, it is respectfully requested that 
authority to continue to operate without condition, 
or if the Commission deems it necessary, with con- 
dition, be extended pending immediate judicial review 
of the questions raised herein.” (R. 246). 


12/ Section 21.25 provides: 


"Where the Commission, without a hearing, grants any 
application in part, or with any privileges, terms, 
or conditions other than those requested, or subject 
to any interference that may result to the station 

if a designated application or applications are sub- 
sequently granted, the applicant will be informed 

of the reasons for such action and the action of the 
Commission shall be considered as a grant of such ap- 
plication unless the applicant shall, within 20 days 
from the date on which public announcement of such 
grant is made, or from its effective date if a later 
date is specified, return the instrument of authoriza- 
tion and file with the Commission a written statement 
rejecting the grant as made and setting forth the 
reasons why the application should be granted as 
originally requested. Upon receipt of such state- 
ment, the Commission will vacate its original action 
upon the application and reconsider the same. Upon 
such reconsideration, it will either grant or set the 
application for hearing in the same manner as other 
applicationsare set for hearing.” 


In a separate petition Cable View alleged that as the 
customer of Idaho Microwave it was adversely affected and ‘ag- 
grieved by the action of the Commission attaching the conditions 
to the microwave service and that the action violated Section 326 
of the Communications Act, as amended, U7 U.S.C. §326, and the First 
Amendment to the Constitution as well as Section 2(b) of the Communi- 
cations Act, 47 U.S.C. §152(b) (R.- 251). 

On January 29, 1965, (released February 1, 1965) the Com- 
mission adopted its second Memorandum Opinion and Order (R. 336- 


13/ 
343). Pursuant to the rules invoked by Idaho Microwave, the Com- 


mission vacated its action granting the covering license and recon- 


sidered the matter. It rejected Idaho Microwave's substantive argu- 
ments and found that the license application could not be granted 

in the public interest without the non-duplication condition (R. 338- 
340). In view of the Proposed Rule Making in Docket No. 15233 and 
the expected early resolution of the proceeding, it placed the license 
application in the pending file rather that setting the application 
for eee Pursuant to Section 21.212 (b) (2) (1965), the Commis- 
sion cancelled Idaho Microwave's service test authority as not in 
the public interest (R. 340-341). However, in view of the request 
13/ See note 12, supra. 

1u/ Petitioner-appellants have not asked that these cases be re- 
manded to the Commission for a hearing. Such a course of action 
would only delay consideration of their claim that the Commission 


exceeded its authority in imposing the non-duplication condition 
upon Idaho Microwave'’s license application. 


for temporary authority to conduct service tests “with condition,” 
Idaho Microwave was granted service test authority subject to the 
conditions in proposed Section 21.710(a) of Docket No. 15233 (R. 341). 
Thus conditioned, the service test authority was "subject to such 
further action as the Commission may take on the license application 
as the result of the ultimate determination in the rule making pro- 
ceeding” (R. 341). 

Unhappy with the grant of service test authority, Idaho 
Microwave and Cable View filed notices of appeal in this Court. 


Their joint motion for a temporary stay of the Commission's action 


was denied by this Court on March 12, 1965, and on April 23, 1965, 


prior to the time for filing petitioner-appellants’ brief, the Com- 
mission issued its First Report and Order in Docket No.s 14895 and 
ee Insofar as possible the Report and Order tries to resolve 
™the issues posed in these eee With certain exceptions 
not relevant here, the new rules continue the program exclusivity 
protection of the 15 day non-duplication aaa The ban on 
waiver requests has been removed although complete application of 
the rules to systems operating under the interim conditions has been 
deferred until the Commission has a further opportunity to explore 
the general question of the carriage and non-duplication of television 
signals by all CATV systems. In any event, the majority of micro- 

. 683, 4 Pike & Fischer, R.R. 2d 1725. 


. at 685, 4 Pike & Fischer, R.R. 2d at 1728. 
at 742-743. 


wave authorizations will expire February 1, 1966, and by that date 


the Commission expects to be in a position to require full compliance 


with the new rules by parties subject to the interim conditions and 
those operating pursuant to authorizations issued prior to the insti- 


18/ 
tution of the rule making proceedings. 


a 
18/ 38 F.C.C. at 686-687, 4 Pike & Fischer, R.R. 2d at 1729-1730. 


Zeties 
SUMMARY OF ARGUMENT 
dks 


This Court?s decision in Wentronics, Inc. v. Federal Com- 


munications Commission, 118 U.S. App. D.C. 36, 331 F.2d 782 (1964) 


is dispositive of the cases at bar. There the Court refused to con- 
sider a challenge to the legality of the same non-duplication con- 
dition by an applicant who had agreed to abide by the proposed rules 
pending the outcome of the rule making proceeding. Holding that an 
applicant could not accept a conditioned grant while simultaneously 
attacking its validity, this Court sustained the "undoubted right" 
of the Commission to impose a "freeze" on applications during this 
rule making proceeding. Since Idaho Microwave’s application fora 
station license is in the same "freeze," petitioner-appellants are 
in the identical position with the petitioner in Wentronics. Idaho 
Microwave can return the service test grant for cancellation and 
continue its operation without the extension to Burley or, as it has 
chosen, accept the condition pending the adoption of final rules. 
But it cannot attack the rules while holding the interim conditioned 
authorization which it requested. 

Appellee-respondents believe that the foregoing argument 
is dispositive of these cases. In the event this Court finds it 
necessary to consider the points raised in petitioner-appellants’ 


Joint Brief, we have set forth the additional responsive arguments. 


=15.= 
Lis 
Idaho Microwave is not exempt as an intrastate carrier 
under Section 2(b) (1) of the Act, 47 U.S.C. §152(b) (1), which pro- 
vides: 


"Subject to the provisions of section 301, 
nothing in this Act shall be construed to apply 
or to give the Commission jurisdiction with re- 
spect to (1) charges, classifications, practices, 
services, facilities, or regulations for or in 
connection with intrastate communications service 
by wire or radio of any earrier,* * *," 


The signals it carries originate in Salt Lake City, Utah and are 


transmitted across state lines to points in Idaho. Both:as a link 
in the chain of interstate communication and as a carrier whose 
facilities are “incidental to radio communication of any kind,” 
u7 U.S.C. §202(b), Idaho Microwave’s charges and services are 
subject to regulation by the Commission under Title II of the Act. 
Even assuming, arguendo, that the communications service 
provided by Idaho Microwave is wholly intrastate, Section 2(b) (1) 
is still inapplicable because it is, by its own terms, subject 
to the provisions of section 301." In Carter Mountain Transmission 
Corp. v. Federal Communications Commission, 116 U.S. App. D.C. 93, 
321 F.2d 359 (1963), cert. denied, 375 U.S. 951, this Court made 
clear that the Commission cannot let its decisions in the radio 
carrier field interfere with its responsibilities in the television 
broadcast field. Title III of the Act, which authorizes the Commis- 
sion to grant licenses based on the "public interest, convenience, 


or necessity,” §§307 (a) (4), 309(a), 310, 316(a), permits, if not com- 


20L6 = 
pels, a consideration of the effect on local stations of microwave 
facilities which serve CATV systems. The non-duplication condition, 
a regulation designed to give adequate protection to local tele- 
vision service without unduly inhibiting the growth of community 
antenna service, was a logical and reasonable means for protecting 
the local service rendered to the listening public. It falls with- 
in the Commission's authority under Title III of the Act to issue 
licenses based on the "public interest, convenience, or necessity.” 
III. 

Finally, petitioner-appellants’ contention that the 
non-duplication condition violates Section 326 of the Communica- 
tions Act, 47 U.S.C. §326 and the First Amendment to the Consti- 
tution is the same as the argument rejected by this Court in Carter 
Mountain. It has no greater force or persuasive effect here. As 
the Court there held, a broadcasting restriction designed to protect 


the public interest is not a denial of free speech. Carter Mountain 


Transmission Corp. v. Federal Communications Commission, 116 U.S. 


App. D.C. 93, 98, 321 F.2d 359, 364 (1963), cert. denied, 375 U.S. 
951. See also, National Broadcasting Co. v. United States, 319 U.S. 


190, 226-227 (1943). 


ARGUMENT 


I. THIS COURT'S DECISION IN WENTRONICS GOVERN: ‘THE 
DISPOSITION OF THESE APPEALS. 


While Idaho Microwave’s application for a construction 
permit was granted without hearing, (R. 161-162) post-grant peti- 
tions for reconsideration were thereafter filed with the Commission. 
(R. 164-167, 169-177). Following the filing of an application for 
a station license, (R. 212-216) the Commission imposed the non- 
duplication condition upon the license grant. (R. 221) Idaho 
Microwave rejected the license grant as conditioned and petitioned 
for reconsideration requesting, alternatively, that if its petition 
was denied, it receive an extension of service test authority "with 
condition." (R. 246) After careful consideration, the Commission 
rejected Idaho Microwave'’s claim that the imposition of the non- 
duplication condition on the license was an act in excess of the 
Commission's authority and acceeded to Idaho Microwave's request 
for an extension of service test authority “with condition.” (R. 


336-343) At the same time it placed the license application in 


the pending file to await the outcome of the freeze pending rule 


making. 
Given these facts we submit that these cases are governed 
LT 


by this Court's decision in Wentronics, Inc. v. Federal Communica- 


tions Commission, 118 U.S. App. D.C. 36, 331 F.2d 782 (1964). There 


the interim non-duplication condition imposed in Docket No. 
19/ 
14895 was attacked as violating Section 326 of the Communica- 


tions Act, 47 U.S.C. §326, and the First Amendment to the Con- 
stitution. This Court, however, refused to consider Wentronics' 
contentions because of the procedural posture of the case. The 
factual situation was substantially similar to that presented 
here. 

Wentronics, the operator of a CATV system and licensee 
of three microwave authorizations in the Business Radio Service, 
had asked that its authorizations be modified to permit a second 
channel of service to serve its CATV system. In an accompanying 
letter Wentronics agreed to abide by the interim non-duplication 
condition without prejudice to its right to participate in the 
rule making proceeding and to raise appropriate legal objections 
to the new rules. The Commission granted the application but on 
the condition that the interim measures would apply to Wentronics'’ 
entire CATV system in Casper, ee Wentronics petitioned 
for reconsideration claiming that it had acquiesced in the interim 


measures only on the understanding that they would apply to the 


19/ Docket No. 14895 and Docket No. 15233 were combined on Decem- 
ber 13, 1963. 28 Fed. Reg. 13,789. With the exception of the 
time period involved, the non-duplication condition remained un- 
changed. 

20/ In addition to its own microwave radio authorizations, the 
CATV system received television signals from a microwave common 
earrier, Mountain States Telephone and Telegraph Company. 


ay 


requested channel of service and not to the entire operation. 

In its petition Wentronics asked for the complete stained of 
the non-duplication condition. The Commission denied the petition 
for reconsideration stating that if Wentronics were unhappy with 
the grants it could return them for cancellation and the applica- 


tions would be returned to pending status. 


On appeal this Court affirmed the Commission's action 


holding: 


"It should be noted that, as the proposed rules have 
not been adopted, their validity is not in issue here, 
and that the freeze pending rule making, which the 
Commission had the undoubted right to order, is still 
in effect. In order to obtain exemption from the 
freeze order, Wentronics voluntarily agreed to.the 
conditions imposed by the Commission. If it misunder- 
stood those conditions, Wentronics may return the 
grants for cancellation and continue its CATV opera- 
tions as before, free of the non-duplication condition; 
but it cannot retain the grants and be relieved of the 
conditions to which it agreed in order to obtain them.” 
(Footnote omitted.) Id. at 37-38, 331 F.2d at 783-784, 


This Court's ruling is completely dispositive of the cases 
at bar. Here the order appealed from (1) denied petitioner-appellants'’ 
claim that the imposition of the interim non-duplication condition 
upon a common carrier radio license was an act in excess of the Com- 
mission's jurisdiction; (2) placed Idaho Microwave's application 
for a license in the pending file until the conclusion of the rule 
making proceeding, and (3) granted Idaho Microwave's Paaieee for 


21/ On its face, however, the condition which Wentronics accepted 


protected the local station from duplication of any program car- 
ried on the CATV system for a period of 30 days before and after 
its showing. 


an extension of service test authority “with condition.” 

Rather than reject the license grant and challenge the 
validity of the freeze pending rule making, which would have been 
the proper course if Idaho Microwave believed the condition to be 
unlawful, Idaho Microwave is attempting to extend its service test 
authority “with condition” while simultaneously attacking the con- 
dition on its service test grant. Like the appellant in Wentronics, 
it has accepted the benefits flowing from the freeze exemption while, 
at the same time, it seeks to challenge the conditions which pro- 
vide the basis for that exemption. Such a course of action is im- 


proper. Wentronics, Inc. v. Federal Communications Commission, 


supra. 

Assuming arguendo that petitioner-appellants may appeal 
at this juncture we believe the only issue that could properly be 
raised is whether, under the circumstances, the Commission has the 
authority to withhold final action on Idaho-Microwave's applica- 
tion for license pending the outcome of the rulemaking; in other 
words whether the partial freeze imposed by the Commission is valid. 


And on this point, Wentronics_ makes clear that the Commission has 


to their motion for a stay, that Wentronics is distinguishable because 
the interim measures there were voluntarily accepted whereas here 

they were involuntarily imposed upon Idaho Microwave's grant. They 
overlook the fact that Wentronics petitioned for reconsideration on 
the ground that the Commission had involuntarily subjected its entire 
operation to the non-duplication condition. 


22/ Petitioner-appellants have suggested, in reply to our opposition 


the "undoubted right” to effect such a freeze. See also Mesa Micro- 


wave, Inc. v. Federal Communications Commission, 105 U.S. App. D.C. 


1, 262 F.2d 723 (1958); Harvey Radio Laboratories v. United States, 


110 U.S. App. D.C. 81, 289 F.2d 458 (1961); Kessler v. Federal Com- 


munications Commission, 117 U.S. App. D.C. 130, 326 F.2d 673 (1963); 
Cf. Coastal Bend Television Co. v. Federal Communications Commis- 
sion, 98 U.S. App. D.C. 251, 234 F.2d 686 (1956). This right is 
not contested by petitioner-appellants, and, accordingly, we sub- 
mit that Idaho Microwave must accept the conditions imposed by the 
Commission or, alternatively, it may return the grant for cancel- 
lation and continue its Idaho operation as before, without the ex- 
tension of service from Albion to Burley. 

We believe that this argument is dispositive of these 
cases and that it is neither necessary nor appropriate to: consider 
at this time petitioner-appellants' contentions regarding the validity 
of the non-duplication condition imposed by the Commission. Should 
the Court wish to consider these matters, we show in the succeeding 


portions of this brief that they are without merit. 


Deon. 


II. THE COMMISSION'S ACTION IN ATTACHING A NON- 
DUPLICATION CONDITION TO THE GRANT OF IDAHO 
MICROWAVES LICENSE APPLICATION WAS WITHIN 
TTS AUTHORITY AND DID NOT VIOLATE SECTION 


2(b) OF THE COMMUNICATIONS ACT. 
Petitioner-appellants contend that Idaho Microwave is an 
intrastate carrier exempt from regulation by the Commission under 
Section 2(b) (1) of the Communications Act, 47 U.S.C. §152(b) which 
provides: 
"Subject to the provisions of section 301, 
nothing in this Act shall be construed to apply 
or to give the Commission jurisdiction with re- 
spect to (1) charges, classifications, practices, 
services, facilities, or regulations for or in 
connection with intrastate communications service 
by wire or radio of any carrier,* * *," 
Since Section 2(b) is by its own terms "subject to the provisions 
of section 301," we contend that the Commission had ample authority 
under Title III of the Act to impose the non-duplication condition 
upon Idaho Microwave's radio license, see part B infra. However, 
we also contend that under the circumstances presented Idaho Micro- 
wave is, as the Commission held (R. 338-339), an interstate carrier 
subject to regulation under Title II of the Act. We will consider 


that argument first. 


A. Idaho Microwave Is An Interstate Common Carrier 
Subject To Regulation Under Title II Of The Act. 


There is no question “as to the power of the Congress, in 
) 


its regulation of interstate commerce, to regulate radio communica- 
tions. No state lines divide the radio waves, and national regula- 


tion is not only appropriate but essential to the efficient use of 


B23 ee 
radio facilities." Federal Radio Commission v. Nelson Brothers 
Bond & Mortgage Co., 289 U.S, 266, 279 (1933). See Section 2 (a) 
of the Act, 47 U.S.C. §152(a) which provides that the provisions 
of the Act “shall apply to all interstate* * *communication by 
* * ‘*padio® * *and to all persons engaged within the United 
States in such communication® * ¥*," We submit that Section 
2(b)*s exception for intrastate communications does not include 
the receipt and transmission intrastate of an interstate signal. 
It is well established that the mere location of 

communications facilities within the confines of one state does 
not establish that the communications service rendered over such 
facilities is an intrastate service. California Interstate Tele- 
phone Company v. Federal Communications Commission, 117 U.S. App. 


D.C. 255, 328 F.2d 556 (1964); Ward v. Northern Ohio Telephone 


Co., 300 F.2d 816 (6th Cir., 1962), cert. denied, 371 U.S. 820; 


Pacific Telatronics, Inc., 4 Pike & Fischer, R.R. 2d 145 (1964). 
Rather it is the nature and purpose of the service which is con- 
trolling. California Interstate v. Federal Communications Com- 
mission, supra. 

Here the undisputed facts show that reception antennas, 
owned by CATV systems, have been installed at Juniper, Idaho in 
the immediate vicinity of Station KPS55 owned by Idaho Microwave. 
The primary purpose of these antennas is the reception off the air. 


of television signals broadcast from Salt Lake City, Utah which sig- 


nals are then delivered to Idaho Microwave for carriage over its 


SMU 


communications system to points in Idaho. The signals are then 


redelivered to the CATV system which in turn and for a fee supplies 


them to individual customers. Idaho Microwave is thus a link in 
the chain of transmission of televisicn signals from Salt Lake City, 
Utah to various communities in Idaho, a chain which "is now estab- 
lishea* * ‘*as interstate communications.” Capital City Telephone 
COs 3 F.Gees 189, 193 (1936); See also u7 U.S.C. §152(a) and Ward 
v. Northern Ohio Telephone Co., supra; cf., Interstate Natural Gas 
Co. v. Federal Power Commission, 331 U.S. 682 (1947). Clearly, the 
claim that Idaho Microwave’s communications service is wholly intra- 
state within the meaning of Section 2(b) is without merit. 

Contrary to petitioner-appellants* argument (Joint Brief, 
p. 25), Section 3(e) of the Act does not support their position. 
Section 3(e) defines "interstate communication™ as: 

"oommunication or transmission (1) from any 

State* * *to any other State* * *but shall not, 

with respect to the provisions of title II of this 

act, include wire or radio communication between 

points in the same State* * *through any place 

outside thereof, if such communication is regulated 

by a State commission.” 47 U.S.C. §153(e). 

Petitioner-appellants have asserted that this section 
establishes a blanket exemption as to all communications between 
two points in the same State (Joint Brief, p. 25). This argument 
ignores the qualifying language which refers to passage outside 
the State en route to two points within the State and to the existence 


of regulation by a State Commission. The obvious intent of Congress 


was to exclude from regulation under Title II of the Act those common 


= 40S) 
carriers whose service is regulated by a State Commission and whose 
service in passing between two points in the same State happens to 
eross another State line. See H.R. Rep. No. 1918, 73d Cong., 2d 
Sess. 45 (1934). Idaho Microwave does not fall within this category. 
It is not regulated by a State Commission and the service it provides 
is, as we have shown, for the purpose of facilitating the reception 
in Idaho of television signals emanating from Utah. We believe, there- 
fore, that Section 3(e) is inapplicable and provides no basis here 
for an exemption under Section 2(b) (1). 

Furthermore, in Capital City, supra, the Commission pointed 
out that Section 202(b) of the Act, 47 U.S.C. §202(b) indicated a 
Congressional intent to clothe the Commission with jurisdiction over 
"charges or services* * *for*® * *the use of wires do vonadn broad- 


casting or incidental to radio communication of any kind.” In 1960 


Section 202(b) was amended to "give the Federal Communications Com- 


mission legislative authority to regulate charges and services of 
common carriers for the use of microwave and other point-to-point 
radio circuits along with the use of wires in chain broadcasting 
or incidental to radio communication of any kind.” Explanation of 


Proposed Amendment of Section 202 (b) of the Communications Act of 


1934, as amended, (47 U.S.C. 202(b)), 105 Cong. Rec. 6256 (1959). 


The legislative history to the 1960 amendment discloses Congressional 
23/ 
approval of the Captial City holding, and a legislative intent "to 


237 105 Cong. Rec. 6256 (1959). The Senate Version of the amendment 


to Section 202(b) was not materially different from the amendment 
finally approved on September 13, 1960. 


5 *26).< 
remove any question as to the Commission’s regulatory authority over 


such charges insofar as radio facilities are concerned.” 105 Cong. 
2u/ 
Rec. 6256. Since Idaho Microwave's facilities are an extension 


of, and incidental to, the broadcasting of television signals, they 
: 25/ 
are “incidental to radio communication of any kind,” 47 U.S.C. §202(b), 
26/ 
and subject to regulation by the Commission under Section 202 (b). 


Here the Commission's determination that Idaho Microwave 
was a carrier in interstate commerce is a reasonable one, comporting 
with judicial determinations in analogous fields. An administrative 
agency's construction of the statute it is charged with administer- 
ing is entitled to substantial weight and ordinarily will not be 
set aside unless plainly unreasonable. P. Lorillard Co. v. Federal 
Trade Commission, 267 F.2d 429 (3d Cir. 1959) , cert. denied, 361 
U.S. 923. The Commission’s holding on this point ought therefore 


to be affirmed. 


24/ Petitioner-appellants* reliance upon the 1954 amendment to 
Section 2(b) of the Act is misplaced. The word “radio” was added 
to Section 2(b) to exempt telephone and telegraph companies pri- 
marily engaged in intrastate activities who use radio in such 
eases as telephone service to moving vehicles or to isolated loca- 
tions such as farmhouses in rural communities, mines, oil drilling 
operations and seasonal resorts. See S. Rep. No. 1090, 83d Cong., 
2d Sess. 1-2 (1954). Such common carrier comminication services 
are fundamentally intrastate and by Congressional design exempt 
from comprehensive Title II regulation. 

25/ Section 3(b), 4u7 U.S.C. §153{b) defines “radio communication" 
or “conmunication by radio” as “the transmission by radio or 
writing, signs, signals, pictures, and sounds of all kinds, in- 
cluding all instrumentalities, facilities, apparatus, and ser- 
vices (among other things, the receipt, forwarding, and delivery 
of communication) incidental to such transmission.” 
26/-Significantly, Idaho Microwave has previously recognized 

the Conmission’s jurisdiction over its activities by filing 
tariffs for stations KPL26 and KPS55 both part of its miczowave 
system located within the State of Idaho. 


Pry ae 


B. The Commission Had Ample Authority Under Title III 
Of The Act To Impose The Non-Duplication Condition 


Upon Idaho Microwave's License. 


Assuming, arguendo, the validity of petitioner-appellants'’ 
contention that the communications service provided by Idaho Micro- 
wave is wholly intrastate, and that the Commission’s jurisdiction 
arises only from Title III of the Act, we submit that Title III af- 
fords ample authority for imposition of a non-duplication condition 
on Idaho Microwave's application for a radio license. 

Whether licensing radio facilities for use by common 
carriers or for other purposes, the Commission must be guided by 
the “public interest, convenience, and necessity.” Sections 307, 
308, 309, and 310 of the Communications Act, 47 U.S.C. §§307, 308, 
309, 310. The condition here is an interim measure designed to pro- 
tect existing and potential local television service in areas reached 
by CATV's pending the implementation of permanent rules. Its pro- 
priety under the public interest standard was upheld in Carter Moun- 
tain Transmission Corp. v.- Federal Communications Commission, 116 


U.S. App. D.C. 93, 96, 321 F.2d 359, 362 (1963), cert. denied, 375 


U.S. 951, where this Court rejected the contention that the Commis- 


sion must apply classic common carrier criteria when passing upon 
an application for microwave facilities. 


"x *& %*Here the Federal Communications Commission 
is charged with the duty of regulating not only 
common carriers by radio but broadcasters of tele- 
vision programs. It cannot let its decisions in 
the radio carrier field interfere with its respon- 
sibilities in the television broadcasting field. 


In both fields, it must ‘make available, so far as 
possible, to all the people of the United States,’ 
adequate and efficient service. See Section 1 of 
the Communications Act of 1934, as amended, 4/7 
U.S.C. §151 (1958) .” 


Since “competition is a relevant factor in weighing the 


public interest,” Id. at 96, 321 F.2d at 362, as is the net effect 
of competing applicants on the community or communities to be served, 
the Court ruled that 

mx * *the Commission was entitled--if indeed 

it was not obliged--to consider the use to which 

the facilities and frequencies were to be put, 

and to weigh that use as against other legally 

relevant factors, including the effect on exist- 

ing local stations. Cf. Federal Power Commis- 

sion v. Transcontinental Gas Pipe Line Corp., 

365 U.S. 1, 81 S. Ct. 435, 5 L. Ed. 2d 377 (1961).” 

(Footnote omitted) Id. at 97, 321 F.2d at 363. 

The Court concluded that the Commission was "fully warranted in im- 
posing conditions, designed to protect that station.” Id. at 100, 
321 F.2d at 366. 

In the cases at bar the Commission's goal was not the 
absolute prohibition of private microwave service to CATV systems, 
but rather the creation of a condition whereby the public would 
continue to receive local television service without inhibiting un- 
duly the growth of community antenna service. 28 Fed. Reg. 13,789. 
The non-duplication condition, a less severe restriction than the 
complete denial of a grant which the Court upheld in Carter Mountain, 
was a logical and reasonable means for fulfilling this goal. It was, 


we believe, fully within the Commission's licensing power under Title 


III of the Act. 


29 - 


Petitioner-appellants, while admitting that the exemption 
in Section 2(b) (1), 47 U.S.C. §152(b) (1), is by its own terms ™sub- 
ject to the provisions of section 301," argue that the phrase "charges, 
classifications, practices, services, facilities, or regulations” in 
Section 2(b)(1) is stripped of all meaning if the non-duplication con- 
dition can be imposed upon an intrastate radio common carrier under 
the "public interest" standard of Title III. We submit their argument 
is based on a misreading of the Act. 

Section 2(b) was added to the Communications Act of 1934 
at the suggestion of the independent telephone companies to provide 
a definitive dividing line between Federal and State Commissions’ 


jurisdiction over small individual companies whose interstate busi- 


ness was so insignificant a part of its entire operation that it 


could not properly be supervised by a Federal body. See Hearings 


Before the Committee on Interstate and Foreign Commerce of the House 


of Representatives, 73rd Cong., 2d Sess., 241 (1934). The language 


was borrowed from the Interstate Commerce Act, See S. Rep. No. 781, 
73rd Cong., 2d Sess. 2-3 (1934); H.R. Rep. No. 1850, 73rd: Cong., 2d 
Sess. 4 (1934), and was stated in typical common carrier phraseology. 
See Title II, §§201-222. Accordingly, “charges, classifications, 
practices, services, facilities, or regulations,” is a phrase of art 
and cannot be given a dictionary interpretation. It refers to that 
type of economic regulation of rates and activities associated with 


governmental supervision of public utilities. 


Furthermore, the inconsistency which petitioner-appellants 
seek to create between the public interest standard of Title III and 
Section 2(b) (1) is non-existent because economic injury to an exist- 
ing station is not, in and of itself, a valid "public interest” con- 
sideration when granting or withholding a license under Title III 
of the Act, Federal Communications Commission v. Sanders Brothers 
Radio Station, 309 U.S. 470, 476 (1940). Under Title III the Commis- 
sion could not subject an intrastate radio common carrier to the kind 
of economic regulation which Section 2(b) (1) prohibits. But Title 
III does not prohibit the kind of consideration which led to the 
impesition of the non-duplication here, namely the effect of the 
proposal on the local service rendered to the listening public. 
Carter Mountain Transmission Corp. v. Federal Communications Commis- 


sion, supra, cf., Citizens TV Protest Committee v. Federal Communi- 


eations Commission, US App DiGi a je Peed. (NOs 18738, 


decided May 7, 1965); Wentronics, Inc. v. Federal Communications 


Commission, supra. 
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III. THE COMMISSION'S ACTION IN ATTACHING A_NON- 
DUPLICATION CONDITION TO THE GRANT OF IDAHO 
MICROWAVE'S LICENSE APPLICATION WAS WITHIN 
ITS AUTHORITY AND DID NOT VIOLATE SECTION 
326 OF THE COMMUNICATIONS ACT OR THE FIRST 
AMENDMENT TO THE CONSTITUTION. 


Petitioner-appellants’ contention that the imposition of 


the non-duplication condition constitutes censorship within the 
meaning of Section 326 of the Communications Act, 47 U.S.C. §326, and 
the First Amendment to the Constitution is substantially the same as 
the argument rejected by this Court in Carter Mountain Transmission 
Corp. v. Federal Communications Commission, 116 U.S. App. D.C. 93, 
321 F.2d 359 (1963), cert. denied, 375 U.S. 951. Despite petitioner- 
appellants’ attempt to obfuscate the clear language of this Court in 
Carter Mountain and to distinguish by means of obiter dictum the 
rulings therein, we submit this Court plainly held that the outright 
denial of microwave facilities to serve CATV systems because of the 
impact on an existing television station does not violate “either 
the constitutional or the statutory mandate." Id. at 98; 321 F.2d 
at 364. In support of this holding the opinion stated: 
"It may be assumed that any denial of a license 

to transmit radio or television programs keeps off 

the air and hence deprives the public of, the material 

which the applicant desires to communicate. But that 

does not mean that the Commission must grant every 

license which is requested. Nor does it mean that the 

whole statutory system of regulation is invalid. Quite 

the contrary is true: a denial of a station license, 

validly made because the standard of *public interest, 

convenience, or necessity’ has not been met, is not a 

denial of free speech. See National Broadcasting Co. 


vy. United States, 319 U.S. 190, 226-227, 63 S.Ct. 997, 
87 L. Ed. 1344 (1943)." Id. at 98, 321 F.2d at 364. 


In National Broadcasting Co. v. United States, 319 U.S. 


190 (1943), the Supreme Court considered a challenge to the chain 
broadcasting rules on the ground that they violated the First 
Amendment. The Supreme Court rejected this challenge because’ 
"(£)reedom of utterance is abridged to many who wish to use the 
limited facilities of radio. Unlike other modes of expression, 
radio inherently is not available to all. That is its unique 
characteristic, and that is why, unlike other modes of expression, 
it is subject to governmental regulation. Because it cannot be 
used by all, some who wish to use it must be denied.” Id. at 226. 

The question here is whether the imposition of the non- 
duplication condition was an appropriate measure designed to protect 
the local service rendered to the listening public. And Carter 
Mountain answered this question affirmatively: 

"The Commission's offer to reconsider appellant’s 
application if it shows that Western will not dupli- 
cate the local station’s programs, and will make those 
programs available to Western's subscribers, appears 
to us to be a legitimate measure of protection for the 
local station and the public interest. The protection 
of the public interest does not amount to * censorship’ 
within the meaning of Section 326. See Bay State 
Beacon v. Federal Communications Commission, 84 U.S. 
App. D.C. 216, 171 F.2d 826 (1948). See also KFKB 
Broadcasting Ass'n v. Federal Radio Commission, 60 
App. D.C. 79, 47 F.2d 670 (1931)." Carter Mountain 
Transmission Corp. v- Federal Communications Commis- 
Sion, supra at 98, 321 F.2d at 364. 

It is to be remembered that petitioner-appellants are 


not challenging the reasonableness of the non-duplication condition 


under the circumstances presented but are urging its invalidity per 
sem In their view a one-day and fifteen-day restriction are: 
equally unconstitutional. However, a broadcasting restriction de- 
signed to protect the public interest no more offends Constitutional 
standards regarding freedom of speech than does the Congressional 
delegation of power to the Commission to classify radio stations and 
to prescribe the nature of the service to be rendered within each 
class. 47 U.S.C. §303(a){b). Otherwise, using petitioner-appellants’ 
reasoning, the classification of radio stations into unlimited time 


and daytime only would also be unconstitutional. 


There has been no decision of this Court or the: Supreme 
28/ 


Court since Carter Mountain which in any manner impairs: the rulings 


therein. In fact, the Second Circuit has recognized in an analogous 
situation that the prohibition of "chit-chat" about radio equipment 


in the Citizens Radio Service does not offend the First Amendment 


to the Constitution. Lafayette Radio Electronics Corporation Vie 
United States, 345 F.2d 278 (2d Cir. 1965). There the petitioner 


27/ Compare Citizens TV Protest Committee v. Federal Communica- 
tions Commission, U.S. App. D.C... _ F.2d __s (No. 18738, 
decided May 7, 1965) where this Court said the Commission “has 
concluded, for apparently sound reasons, that protection against 
duplication must extend both before and after local broadcast.” 
28/ Neither Freedman v. Maryland, 380 J.S. 51, 61 (1965) which 
recognized “that films differ from other forms of expression” 

nor Bantam Books, Inc. v. Sullivan, 372 U.S. 58 (1963) which held 
than an informal system of book censorship violated the Fourteenth 
Amendment is directly applicable to the broadcasting field. 
National Broadcasting Co. v. United States, 319 U.S. 190, 226-227 
(1943). Moreover, the judicial review provisions of the Communi- 
cations Act, 47 U.S.C. §§402fa), 402(b) which provide an oppor- 
tunity for immediate stay of the proceeding, 47 U.S.C. §402(c), 

5 U.S.C. §1039(b), establish an adequate system for prompt judicial 
superintendance of any alleged prior restraint. 


argued that in a service available to all citizens for business 
and personal activities generally, citizens must be allowed to 
say whatever they please. The Court, however, found that the 
number of licensees exceeded the number of available frequencies 
to a point that "if anybody could say anything, many could say 
nothing.” Id. at 281. It is to be noted that the regulation sus- 
tained was a direct restriction on the content and subject matter 
of communication within a particular service. But, since the 
restriction was reasonable and designed to protect the public 
interest, the Court held that it did.not violate the First Amend- 
ment or Section 326 of the Act. 

Petitioner-appellants consider of vital significance 
the fact that Cable View, the CATV proprietor, is before the 


Court whereas the CATV was not present in Carter Mountain, But 


in Carter Mountain this Court stated that "(t)here is no basis 


for the view that appellant's proposed customer is entitled to 
access to appellant's proposed facilities as a matter of law. 
Congress has made its ‘right’ to access depend on whether the 
appellant obtains a license from the Federal Communications Com- 
mission under the standard of public convenience and necessity.”. 
Carter Mountain Transmission Corp. v. Federal Communications 
Commission, supra at 97, 321 F.éd at 363. While it cannot be 
doubted that the purpose of the non-duplication condition was 


to restrict the "end use” or “end result" of Idaho Microwave's 
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proposal, Id. at 97 n. 6, 321 F.2d at 363 n. 6, petitioner-appellants 
are incorrect when they assert that such inquiry was beyond the Com- 


mission's authority. Leave to one side the jurisdiction of the 
” 29/ 


Commission over CATV's generally, it cannot be contested that CATV's 
receive and extend the signals of television stations by means of 

wire Agteeenee Thus, unlike petitioner-appellants' newspaper 
hypothetical (Joint Brief p. 37) and other possible “imaginary hor- 
ribles" not relevant here, CATV's have a uniquely close relationship 
to the regulatory scheme which permits the Commission to consider 

the use to be made of microwave facilities which serve them. Carter 
Mountain Transmission Corp. v. Federal Communications Commission, 
supra. Since the imposition of the non-duplication condition upon 


Idaho Microwave's application for a license was based on a valid 


public interest determination, it did not violate Idaho Microwave's 


right to free speech, and it cannot be said that Idaho Microwave's 


customer, Cable View has any greater right. 


29/ On April 23, 1965, the Commission released a “Notice of Inquiry 
and Notice of Proposed Rule Making” in Docket No. 15971 in which it 
concluded that it had jurisdiction over CATV's. 30 Fed. Reg. 6078, 
6082, 6087-6089 (1965). 

30/ Section 3(a) defines "wire Communication” as the “transmission 
of writing, signs, signals, pictures, and sounds of all kinds by 

aid of wire, cable, or other like connection between the points 

of origin and reception of such transmission, including all instru- 
mentalities, facilities, apparatus, and services (among other things, 
the receipt, forwarding, and delivery of communications) incidental 
to such transmission." 47 U.S.C. §153(a). 
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CONCLUSION 


For the foregoing reasons the order of the Federal 


Communications Coninission appeakdfrom in Ease No. 19,166 and 


. 


Case No. 19,185 should be affirmed. In Case No. 19,184 the 
Federal Communications Commission and the United States move 
that the petition for review be dismissed. 

Respectfully submitted, 


DONALD F. TURNER, HENRY GELLER, 
Assistant Attorney General, General Counsel, 


LIONEL KESTENBAUM, JOHN H. CONLIN, 
Attorney. Associate General Counsel, 


ROBERT D. HADL, 
Counsel. 


Department of Justice Federal Communications Commission 
Washington, D.C. 20530 Washington, D.C. 20554 


July 12, 1965. 


JOINT REPLY BRIEF FOR PETITIONER- 
APPELLANTS 


IN THE 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 19,166 


IpAHO Microwave, INc., Appellant 
v. 
FEDERAL COMMUNICATIONS COMMISSION, Appellee 


THE KLIX CORPORATION, Intervenor 


On Appeal from a Decision and Order of the 
Federal Communications Commission 


Case No. 19,184 
CABLE VIEW OF BURLEY, INC., Petitioner 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION 
and 
UNITED STATES OF AMERICA, Respondents 


THE KLIX CORPORATION, Intervenor 


On Petition for Review from a Decision and Order of the 
Federal Communications Commission 


Case No. 19,185 


CABLE VIEW OF BuRLEY, INC., Appellant 
Vv. i 
FEDERAL COMMUNICATIONS CoMMISSION, Appellee 


Tue Kurx CORPORATION, Intervenor 


On Appeal from a Decision and Order of the 
Federal Communications Commission 
United States Court of Appeais-——— 
for the District cf Columbia Ciscuit Joun P. CoLE, Jr. 
ine SmiTH & PEPPER 
ity ; 
AUG 6 1965 1101 17th Street, N.W. 
Washington, D.C. 20036 
Attorney for 
Petitioner-Appellants 


WILSON - EPES PRINTING CO. - RE 7-6002 - WASHINGTON 1. D. C. 


IN THE 
United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 19,166 


IDAHO MicrowAvVE, INc., Appellant 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION, Appellee 


THe KLIx CorPoRATION, Intervenor 


On Appeal from a Decision and Order of the 
Federal Communications Commission 


Case No. 19,184 


CABLE VIEW OF BURLEY, INC., Petitioner 
v. 

FEDERAL COMMUNICATIONS COMMISSION 
and 

UNITED STATES OF AMERICA, Respondents 


THE KLIX CORPORATION, Intervenor 
On Petition for Review from a Decision and Order of the 
Federal Communications Commission 


Case No. 19,185 


CABLE VIEW OF BURLEY, INC., Appellant 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION, Appellee 


THE KLIX CORPORATION, Intervenor 


On Appeal from a Decision and Order of the 
Federal Communications Commission 


JOINT REPLY BRIEF FOR PETITIONER- 
APPELLANTS 


2 
SUMMARY 


Petitioner-appellants make the following brief reply 
arguments: 


I. The Opinion Of This Court In Wentronics Is Not 
Applicable To These Appeals 


II. Appellee-Respondents Fail To Meet The First 
Amendment And Section 326 Issues 


Ill. There Is A Material Constitutional Distinction Be- 
tween Simultaneous And Delayed Non-Duplication 
Protection 


IV. Appellee-Respondents Seek To Confuse The Ef- 
fects Of Section 2(b) Of The Communications Act 
On These Appeals 


ARGUMENT 


I 


The Opinion Of This Court In Wentronics Is Not Applic- 
able To These Appeals 


The brief of appellee-respondents seeks largely to avoid 
any direct confrontation with the stipulated issues. Rely- 
ing chiefly upon Wentronics, Inc. v. Federal Communica- 
tions Commission, 118 U.S. App. D.C. 36, 331 F 2d 782 
(1964), appellee-respondents, somehow, attempt to per- 
suade this Court that petitioner-appellants sought volun- 
tarily the imposition of the restrictive non-duplication 
condition and may not now be heard to complain of its ef- 
fects. 


Wentronics involved circumstances where an applicant 
for new radio facilities accepted voluntarily the grants 
of radio authorizations upon which were imposed certain 
restrictive conditions. As pointed out by this Court, 
Wentronics had given notice to the FCC in writing that 
in order to avoid a “freeze”, then lawfully imposed by 
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the agency on the processing of applications, it would 
take the initial construction permits subject to specific 
conditions.: Wentronics had no permits or other operat- 
ing authority; its status in that case was only that of a 
mere applicant. 


In the instant cases, however, the FCC has already 
recognized and expressly acknowledged that the “freeze” 
applicable in Wentronics was not applicable to Idaho Mic- 
rowave. The FCC said here (R. 219): 


“Since, in this case, the grant of the authorization 
was made four months prior to the institution of rule 
making, and Idaho Microwave is currently utilizing 
the microwave facilities, the Commission is deciding 
this case on its merits.” 


Not only had Idaho Microwave received its construction 
permit some four months prior to the institution of the 
“freeze” on then pending applications, it had actually 
constructed, filed its application for covering license and 
had begun operating in October 1963 (R. 212-16, 249)— 
some two months prior even to the institution of the 
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“freeze”. 


In sum, both Idaho Microwave and Cable View were 
in full operation, with Cable View using and relying 
upon the communications service in question at the time 
that the freeze on the processing of the then pending ap- 
plications for new microwave facilities was announced by 
the FCC. In fact, Idaho Microwave had actually been 
furnishing service to Cable View for more than one year 
when it was first placed on notice that the restrictive 
condition was to be imposed (R. 218-22). 


1118 U.S. App. D. C., at p. 37, 331 F 2d, at p. 783. 


2 Appellee-respondents have been less than candid in this argu- 
ment since the “freeze” order specifically relied upon by the FCC 
provided that the freeze would apply only to applications for new 
or modified facilities then “presently pending” before it. 28 Fed. 
Reg. 18789, December 18, 1963, at p. 13791. 
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And for appellee-respondents to suggest (Brief, p. 17) 
that the “petition for reconsideration” of Idaho Micro- 
wave (R. 231-247) may be equated to a “voluntary” ac- 
ceptance of the restraining condition borders upon the 
absurd. The petition for reconsideration must, of course, 
be read in its entirety. And it is clear that Idaho Micro- 
wave was seeking every means of staying in business and 
to keep from being shut down summarily, as had pre- 
viously been threatened by the agency (R. 219) if compli- 
ance with the restraining conditions were not immedi- 
ately undertaken. In fact, Idaho Microwave, in its peti- 
tion for reconsideration, had specifically based its prayer 
for continued operating authority, if the petition was 
to be denied, upon “immediate judicial review of the 
questions raised” before the FCC (R. 246). 


In any event, the Wentronics case has no pertinence to 
the lawful rights of appellant-petitioner Cable View which 
had come to depend upon the use of non-restricted com- 
munications services furnished by Idaho Microwave in 
the conduct of its lawful business and which had proceed- 
ed independently at the FCC to seek an adjudication of 
its rights (R. 249-261). 


What the FCC is really saying here is that it has un- 
limited authority and that neither Idaho Microwave nor 


3The Court will note in this regard that the Administrative 
Procedure Act, section 9, 5 U.S.C. § 1008, provides, inter alia, that: 


“In any case in which application is made for a license required 
by law the agency, with due regard to the rights or privileges 
of all the interested parties or adversely affected persons... 
shall set and complete any proceedings .. . {and that] no 
license with reference to any activity of a continuing nature 
shall expire until such application shall have been finally de- 
termined by the agency.” 


See also section 2(e) of the same Act, 5 U.S.C. §1001(e), which 
defines “license and licensing.” Notwithstanding this statutory 
protection and the fact that Idaho Microwave’s license application 
still pends before the FCC, the agency twice has advised Idaho 
Microwave to operate pursuant to the restrictive condition or shut 
down (R. 219, 314). 
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Cable View had any right to contest the agency’s author- 
ity to compel them to operate pursuant to the restrictive 
condition. The FCC also takes the position that its final 
determinations on the merits of the questions raised be- 
fore the agency by petitioner-appellants may not be re- 
viewed by this Court. The fact that the agency has 
passed finally upon all of the questions raised before it 
by petitioner-appellants and has proceeded to impose se- 
vere sanctions upon them is deemed by appellee-respond- 
ents to be inconsequential.‘ In other words, as the FCC 
has often said here (R. 219, 341), petitioner-appellants 
may operate under the restraining condition or they may 
shut down; but they have no right to judicial review of 
the arguments made—and passed upon finally—regard- 
ing the lack of the agency’s authority to impress such 
an unlawful election upon them. Appellee-respondents 
would not permit review by this Court of the FCC’s final 
determination on a substantial constitutional question 
even where the sanctions, asserted to be unconstitutional, 
have long since been imposed on a continuing basis. 


We understand fully the motivation of the FCC in seek- 
ing to have the Court dispose of these cases solely on 
procedural grounds. 


II 


Appellee-Respondents Fail To Meet The First Amend- 
ment And Section 326 Issues 


First and foremost, appellee-respondents refuse to be 
drawn into any discussion of the nature of the chal- 
lenged restraining condition imposed by the FCC on the 
use of the communications service. 


No one has denied that the condition constitutes a prior 
restraint on communications. 


«Compare sections 9(a) and 10(e) of the Administrative Pro- 
cedure Act, 5 U.S.C. §§ 1008(a), 1009(e). 
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No one denies that the prior restraint is placed by 
the FCC on constitutionally protected communications. 


And all must recognize that the restraint is not placed 
directly on the radio facility. The restraint, by its own 
terms (see “Questions Presented”, first page of our open- 
ing brief), is placed upon the subsequent distribution and 
public reception of certain communications which have 
been received over the carrier’s radio facilities by the 
customer of the carrier. The restraint is placed directly 
on the CATV customer of the carrier restricting his fur- 
ther circulation or use of certain lawful communica- 
tions. In short, the public customer of the carrier must 
agree, as a condition precedent to continued use of the 
public communications service, to restrain the distribu- 
tion of certain communications received by it over the 
earrier’s facilities. 


The efforts of appellee-respondents to distinguish the 
many First Amendment precedents cited by petitioner-ap- 
pellants on the theory that they are not “directly applica- 
ble to the broadcasting field” (Brief, p. 33) is ridiculous. 
And in the light of 47 U.S.C. § 326, which unequivocably 
and absolutely denies to the administrative agency any 
powers of censorship over communications, it is absurd. 
It is revealing to note that appellee-respondents ignore 
47 U.S.C. $326 in their brief and refuse to discuss the 
limitations placed upon the agency’s authority by the 
Congress. 


We have, of course, never contested the FCC’s authority 
to “classify” radio stations under 47 U.S.C. § 303(a) ; 
nor do we challenge the agency’s authority to prescribe 
the nature of the service to be rendered over authorized 
radio facilities pursuant to 47 U.S.C. § 303(b). Indeed, 
the license of Idaho Microwave has been precisely “classi- 
fied” as “Fixed (Video)” (R. 217)—meaning that Idaho 
Microwave is authorized to operate a station in the fixed 
services for purposes of transmitting video or television 
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communications’ material. Idaho Microwave’s license does 
expressly prescribe the “nature of service” as “Point-to- 
Point Microwave” (R. 217)—meaning that the facility 
is authorized to communicate from one authorized point 
to another on microwave radio frequencies. 


Sections 303(a) and (b) of the Communications Act 
must be construed in pari materia with section 326 of the 
Act; and it is little short of irresponsible for the agency 
charged with the administration of the Communications 
Act to urge that the authority to classify radio stations 
confers also the power to censor and limit the distribu- 
tion of particular lawful communications transmitted 
within the basic classification category. If such were the 
ease, section 326 of the Act would be rendered wholly im- 
potent; and it is clear from the legislative history of the 
Communications Act that the Congress intended section 
326 to serve as a fundamental limitation upon the agen- 
ey’s authority.* 


The circumstances here are materially different from 
those at bar in Lafayette Radio Electronics Corp. v. 
United States, 345 F 2d 278 (2d Cir. 1965), where the 
court upheld FCC rules limiting the use of radio sta- 
tions in the Citizen’s Radio Service to certain permissi- 
ble types of communications. Common sense and logic dic- 
tate that all of the many radio services administered 
by the FCC must have their own limitation on uses. For 
example, broadcast stations may not transmit personal 
messages for hire; stations in the Aviation Services may 
not be used except for legitimate aviation purposes, ete. 
The grant of a radio license does not thereafter guarantee 
unfettered use of the radio facility for all purposes. It is, 
however, an entirely different matter for the agency to 
urge that it has the power to censor and otherwise control 


5 For a comprehensive historical review of section 326 of the 
Communications Act and its predecessor, section 29 of the Radio 
Act of 1927, see Farmer’s Union v. WDAY, 360 U.S. 525 (1958). 
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the flow or subsequent use of material transmitted over 
communications circuits furnished by common earriers for 
the public’s use. 


The restraining condition imposed here by the FCC on 
the public’s use of a communications service is no dif- 
ferent from one which would limit the use or subsequent 
distribution of material transmitted over data process- 
ing circuits furnished by common carriers; or, for that 
matter, it is no different in principle from a restrictive- 
use condition limiting the subsequent circulation or other 
use of intelligence received over message telephone cir- 
cuits. For if the agency has the authority to limit the 
circulation of material transmitted over a fixed-video 
common carrier circuit, it also has a similar power to 
restrain the distribution of communication material re- 
ceived over any service furnished by a common carrier 
regulated by it. 


Since submission of our opening brief here, the Su- 
preme Court has rendered a decision in Lamont v. Post- 
master General, —— U.S. ——, 85 S. Ct. 1493 (1965), 
striking down a federal statute on the First Amend- 
ment grounds that the government has no right to en- 
gage in any activity which inhibits the public’s right to 
receive information transmitted through the mails. We 
believe that this case makes it clear that the government 
has no right to restrain the distribution of lawful ma- 
terial transmitted over publicly available communica- 
tions facilities simply because it licenses the carrier to 
use radio microwave in its carrier operation. 


Til 


There Is A Material Constitutional Distinction Between 
Simultaneous And Delayed Non-Duplication Protection 


Appellee-respondents state (Brief, pp. 32-3) that in 
petitioner-appellants’ “view a one-day and fifteen-day re- 
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striction are equally unconstitutional”. Our position is 
correctly stated. We believe, however, that a requirement 
to protect the “local” television station on a simultaneous 
non-duplication basis may be reasonable and constitu- 
tional. 


In the Carter Mountain decision, this Court did neither 
consider, define nor ever mention the type of non-duplica- 
tion protection discussed there. We think it clear, from 
a subsequent opinion of this Court written by a member 
of the panel deciding Carter Mountain, that “simultane- 
ous” duplication was the concept then held by the Court.® 


It seems to us manifest that the only possible proper 
interpretation of this Court’s dictum in Carter Mountain 
regarding the matter of “non-duplication” protection re- 
lates to simultaneous duplication of programs. For un- 
der a restrictive system which prohibits only “simultane- 
ous” duplication of a local station’s programs, the public 
is not deprived of its right to receive particular broad- 
casted programs, as it most definitely is under the 15- 
day-before-and-after restraint imposed here by the FCC. 


Where the public, for any reason whatever, misses 2 
program broadcast by the “local” station, and should that 
same program become available later for reception over 
the CATV system from another station, but during the re- 
strictive 15-day period, the public’s right to receive the 
program is restrained. Similarly, where a program be- 
comes available for reception over the antenna system 
today but must be deleted therefrom because the local 
station intends to broadcast it sometime within the next 


6In Citizens TV Protest Committee, et al. v. F.C.C., Case No. 
18738, decided May 7, 1965, slip opinion, p. 11, Judge Bazelon, for 
the Court, citing Carter Mountain and FCC precedent released 
subsequent to this Court’s opinion in Carter Mountain, said: “When 
the Commission has considered the needs of local stations for pro- 
tection, it has concluded . . . that protection against duplication 
must extend both before and after local broadcast”. 
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15-day period, the public may also be deprived of that pro- 
gram for any number of forseeable reasons. 


Under a simultaneous non-duplication restriction, the 
local television station is amply protected when it broad- 
casts a particular program since all persons subscribing 
to the CATV service then desiring to view that program 
must view it on the local channel; and thus the station’s 
audience is neither needlessly nor wastefully divided. 
Similarly, the most that members of the public utilizing 
the antenna service are required to do is switch channels 
on their receiver sets to view the desired program as 
broadcast by the local station. The station is protected 
with a high degree of program exclusivity and the pub- 
lic is not denied any particular program or programs. But, 
under the 15-day-before-and-after restriction, now im- 
posed by the FCC, the public is denied its right to re- 
ceive and view available programs in a manner patently 
hostile to the Constitution. 


Assuming, therefore, for the sake of argument that a 
system of simultaneous non-duplication may be lawful, 
it is unquestionable that the imposition of a “delayed non- 
duplication” restraint on reception and distribution of 
television programing is wholly incompatible with the 
Constitution, as well as with sound reason. If we accept 
the FCC’s interpretation of Carter Mountain, than any 
system of restriction on duplication, reception or distribu- 
tion of programs is lawful—15 days, 30 days, one year, or 
fiftv years. The antenna entrepreneur’s right to receive 
on behalf of his subscribers and to distribute to them, and 
perhaps more importantly, the public’s right to receive all 
available broadcasted program material, must not be im- 
paired by government proscription. The First Amend- 
ment guarantees these rights. 


It is not the province of the FCC to curtail or other- 
wise restrict the availability of programs for public re- 
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ception. Petitioner-appellants would not contest a system 
of simultaneous program protection for the local station. 


IV 


Appellee-Respondents Seek To Confuse The Effects Of 
Section 2(b) Of The Communications Act On These 
Appeals 


No one denies that Idaho Microwave operates a point- 
to-point carrier circuit within a single state, or that it 
does not connect its facilities with any other carrier. 
Dealing in sweeping, conclusionary assertions the FCC 
and the United States advise this Court that section 
2(b) of the Communications Act does not say what it 
means or mean what it says. 


First, reliance by appellee-respondents upon section 
202(b) of the Act is misplaced and improper (Brief, p. 
25). The fact that the agency, in interpreting the basic 
jurisdiction provision of the Act ($2), must rely upon a 
section—202 (b)—which is precluded by the very terms of 
the enabling clause is an indication of the lack of merit 
in its position. “[NJothing in this Act shall be construed 
to apply or give the Commission jurisdiction with re- 
spect to (1) .. . intrastate communication service by 
wire or radio of any carrier... (2)... (3) .-. (4) 
... except that sections 201 through 205 of this Act, both 
inclusive, shall, except as otherwise provided therein, ap- 
ply to carriers described in clauses (2), (3) and (4).’”" 
While sections 201 through 205 may be applied to those 
carriers falling within clauses (2), (3) and (4) of section 
2(b) of the Act, they may not be applied to a clause (1) 
carrier. 


Appellee-respondents fail to advise the Court that the 
carrier cases relied upon (Brief, p. 24) all involve “2(b) 


? Section 2(b) of the Communications Act, 47 U.S.C. § 152(b). 
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(2) connecting” carriers making them specifically subject 
to section 202(b) of the Act. 


Nor will appellee-respondents involve themselves in any 
discussion of the most basic of common carrier statutory 
provisions—section 214 of the Communications Act. The 
FCC has never in its history undertaken to require is- 
suance of a 214(a) certificate for a line within a single 
state unconnected to a carrier line crossing a state line 
whatever the purpose or type of communication to be 
transmitted over the circuit. And appellee-respondents 
will not argue that the fact radio microwave is em- 
ployed in lieu of wire is a material factor. 


Reduced, appellee-respondents’ argument here is that 
it is the nature of the business of the carrier’s subscriber 
which determines the circuit as interstate or intrastate. 
It may, according to their argument, be of one character 
today and another tomorrow. For example, under the 
FCC’s theory, a telephone circuit between two points in 
the same state is interstate when used to transmit busi- 
ness of an interstate character but is intrastate when 
used for social discussion. 


The Court must not lose sight of the fact that we are 
concerned here only with Title II, Common Carrier juris- 
diction, which has nothing more to do with Title III, 
Radio Broadcasting, than it has to do with any other 
commercial business endeavor. The Act makes it clear 
that it is the physical communications circuit which de- 
termines the agency’s jurisdiction under Title II and not 
the use to which it may be put by the carrier’s customer. 


In principle and pertinence to these appeals, radio 
broadcasting is no different from television broadcasting. 
And the FCC previously has expressly determined that 
the fact that intrastate, connecting carriers furnish pro- 
gram transmission services to a radio broadcasting sta- 
tion for use in network broadcasting cannot serve to dis- 
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turb the carriers’ jurisdictional status under section 2 
(b) of the Act as exempted, unregulated carriers.° While 
it is true that those cases involved “eonnecting” carriers 
—i.e. carriers who connect their facilities with other 
carriers to provide through transmission circuits cross- 
ing state lines—which made them, by the terms of sec- 
tion 2(b) of the Act, subject to the limited jurisdiction 
of sections 201 through 205, it would be anomalous to 
urge, as has the FCC, that 2(b) (1) intrastate carriers 
are wholly jurisdictional. Certainly the Congress did not 
intend those carriers furnishing services exclusively with- 
in the confines of a single state to be subject to the full 
jurisdiction of the FCC while those other carriers con- 
necting their facilities to furnish through interstate serv- 
ices were to be only partially subjected to the agency’s 
jurisdiction. 


Appellee-respondents’ discussion of section 3(e) of the 
Act (Brief, p. 24) betrays a lack of understanding of the 
intention of the Congress. This provision makes it clear 
that even where a carrier circuit between two terminal 
points in the same state may cross over the territory of 
another state, ie. physically cross over state lines, the 
FCC will not have jurisdiction if the state does exercise 
jurisdiction. Such has nothing to do with those circuits 
which do not cross state lines except to ye-emphasize the 
want of federal jurisdiction over those wholly intrastate 
circuits. 

Where wholly intrastate circuits are concerned the ex- 
ercise of state jurisdiction is not even pertinent or inci- 
dental to the question of the FCC’s jurisdiction. 


8 Capital City Telephone Co., 8 FCC 189, 195-6 (1936) ; James- 
town Telephone Corporation, 4 FCC 326, 340-41 (1937). 
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CONCLUSION 


Petitioner-appellants agree with the FCC and the 
United States that a hearing by the FCC would be a waste 
of time and would only “delay consideration” of the issues 
now before the Court (Brief of appellee-respondents, p. 
11., n. 14). 

The non-duplication restriction imposed by the FCC 
here is unconstitutional and otherwise unlawful and must 
be set aside. 


Respectfully submitted, 


JOHN P. COLE, JR. 
SmiTtH & PEPPER 
1101 17th Street, N.W. 


Washington, D.C. 20036 
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PETITIONER-APPELLANTS' PETITION FOR REHEARING 

Cable View of Burley, Inc., petitioner in Case No. 19,184 and 
appellant in Case No. 19,185, pursuant to rule 26 of the Rules of ithis 
Court, hereby petitions for rehearing of the opinion, issued October 18, 


1965S, affirming an order of the appellee-respondent Federal Communi- 


cations Commission, and states respectfully in support the following: 


oho 


A single ground for relief is relied upon: 
The Court's opinion improperly misconstrues and/or 
misunderstands the status of petitioner-appellant 
Cable View of Burley, Inc. (hereinafter "Cable 
View"), thus ignores its properly pleaded consti- 
tutional and other rights raised within the scope 


of the stipulated issues, and, therefore, constitutes 
a denial of judicial review. 


Argument 
The opinion rendered in these consolidated cases by a panel of 
this Court treats Cable View necessarily as if it stood in the sole’ 
position of an unsuccessful applicant appealing from the "denial" .of 
its application for radio station facilities. But Cable View is neither 


an applicant before, nor a licensee of, the FCC; it has asserted here 


no licensing right; nor does it challenge by these cases the denial of 


any application for radio facilities. Cable View, in the conduct of its 
lawful business, is a public user of authorized common carrier Sos 
munications’ services v and asserts to this Honorable Court that its 
First Amendment freedoms are abridged unlawfully when the Government 


requires it, in the conduct of its private business, to restrain the 


distribution and use of certain constitutionally protected communications 


L/ At p. 6 of the slip opinion, the Court mistakenly states that the 
construction permit issued to Idaho Microwave was "revoked" . 
The permit has never been revoked or set aside nor could it be 
so at this late date. See p. 7 of our opening Brief. 
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as a mandatory "condition precedent" to continued enjoyment of 
available, operating, common carrier communications' services. | 
The opinion in no manner purports to adjudicate, or even 
to consider, this single, asserted, basic right of Cable View. 
Ignoring Cable View and its pleaded lawful rights, the Court reacts 
here as if but a single appellant, Idaho Microwave, were at bar 
appealing from the "denial" of its application. Cable View argues 
only that the condition placed by order of the FCC on its further use 
of this public communications’ service "inhibits" the flow of pro- 
tected communications and constitutes a "burden" inconsistent 
with its First Amendment freedoms. 2/ 
The failure of the Court to consider and pass upon the 
fundamental, and stipulated, question engendered under the separate, 
distinct actions taken herein by Cable View constitutes a denial of 
due process to Cable View as well as a rejection of the Court's obli- 
gations in the judicial review treceae l=” For these three cases 
cannot reasonably or properly be disposed of, certainly insofar 3 


petitioner-appellant Cable View is concerned, on the single proclaimed 


{ Lamsakwe Postmaster Generals 390 Use GOL 0006)s. 


Administrative Procedure Act, section l0(e), 5 U.S.C. § 1009(e). 
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ground that a license has been properly "denied"; and such is 

particularly so where the "grant" or "denial" of an application for 

radio facilities is so clearly not the circumstance or issue at bar. 
Unlike the Carter Mountain and National Broadcasting 


4/ 


Company cases, principally relied upon, both of which concerned 
a challenge to the threatened denial of applications for radio licenses, 
these appeals involve a restrictive-use condition placed by the FCC 


upon the public's access to authorized common carrier radio services -- 


a condition which directly proscribes distribution, as well as public 


: ‘ pas: B) , , 
reception, of certain communications 4 To analogize circumstances 


warranting a proper "denial" of an application for a broadcasting 
license as tantamount to, and precedent for, conditioning or denying 
the public's use of common carrier services is plainly fallacious. 
For while the public has no legal right of access to a "broadcasting" 


station's facilities, "(t]he use and enjoyment of [common carrier] 


Slip opinion, p. 9. See also pp. 38-43 of our opening Brief. 
Even the specific language of these decisions as referred to by 
the Court speaks only of the "denial of a station license". 


The restrictive condition is recited in full in the slip opinion, 
p. 4, n. 2. The Court must note that the FCC requires the 
common carrier licensee, by mandatory tariff or contractual 
provision, to see that its public customer limits the subsequent 
use and circulation of intelligence flowing over the carrier's 
facilities. In such manner, the carrier is charged by the FCC 
with policing the non-jurisdictional business conduct of its 
customers. 


-Ss- 
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facilities the public has the legal right to demand" ah The challenged 
condition openly requires Cable View, the non-jurisdictional user of 
the common carrier communications' service, to conduct its business 


in a specified manner and to restrain the circulation, use and reception 


of certain constitutionally protected communications if it is to enjoy 


continued use of available carrier communications’ services. The 
penalty for failure to comply is denial of further access to the existing, 
available and necessary common carrier service. 

By its opinion in these cases, the Court sanctions, promotes, 
and gives certitude to an unprecedented system of censorship over 
communications. The Court actually condones a unique regulatory 
philosophy whereby the FCC may exert a large degree of control 
over any private, non-jurisdictional activity as the "price" for con- 
tinued use of necessary public communications' services. The only 
test, according to the opinion here, is one of "reasonableness"; 
and thus any person unwilling to accede to "reasonable" practices, 
as determined by the agency, in the conduct of its affairs may be: 


denied further access to vital communications' services. 


6/ Pulitzer Publishing Co. v. F.C.C,, 68 U.S. App. D.C. 124, 126, 
94 F.2d 249, 251 (1937). See also McIntyre v. Wm. Penn 
Broadcasting Co., 151 F.2d 597 (3rd Cir. 1945); sections 201 and 
202 of the Communications Act, 47, U.S.C. §§ 201, 202. 
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To reason in full justification of the acknowledged prior 
restraint, as does this Court, that the "protection of the public 
interest does not amount to censorship" is representative of that 
subjective type of rationale always summarily rejected by the 
Supreme Court, as well as most other courts, in litigation of consti- 


tutional questions -- particularly in the area of First Amendment 


a 
freedoms. For virtually every act of governmentally imposed 


censorship is asserted by the censoring agent to be a necessary 
step in and for the "protection of the public interest". The pro- 
tections of the First Amendment, however, are intended to be 
relatively absolute and thus are designed to prevent application 
of precisely this type of capricious, subjective standard as valid 
justification for governmental censorship activity. 

No party to these cases has yet denied that the restrictive 
condition imposed on Cable View's use of the common carrier 
service constitutes a system of prior restraint and, therefore, 
censorship. To say that the acknowledged system of censorship | 


imposed upon the flow of constitutionally protected communications 


/ Slip opinion, p. 9. Compare cases cited at pp. 34-36 of our 
opening Brief, 


Cases cited at pp. 34-36 of opening Brief. 


in these cases is intended by the FCC as a measure of "protection 
of the public interest", and therefore, "does not amount to 
‘censorship’ within the meaning of Section 326" of the Communications 

2 sae : 9 oe 
Act or the First Amendment is indeed a legal non sequitur. And: this 
injustice is compounded dramatically when the cases cited for this 
novel proposition in common carrier regulation are intrinsically 

10/ 

inapposite to the doctrine propounded. 

While we must agree that the Supreme Court in N.B.C. held 
that an unsuccessful applicant for a broadcasting license is not, by 
this circumstance alone, deprived of his First Amendment rights, it 
is an unwarranted and abusive extension of this obvious conclusion 


to cite this case as full authority (slip op., pp. 9-10) for the pro- 


position that the FCC may act to censor and otherwise restrict the 


public's use of common carrier communications’ services. The very 


heart of the issues in these cases is the Government's right to 
censor and limit the flow of constitutionally protected communications 


transmitted or received over circuits furnished by common carriers; 


Slip opinion, p. 9. 


Cases cited by the Court in support of this proposition (slip 
opinion, p. 9) involve only circumstances where an appli- 
cation for a "broadcasting" license was denied outright. 

In fact all of the cases relied upon in the opinion involve 
the "denial" of radio station applications. 


Abc 
and regrettably, the opinion does not begin even to touch upon 


this critical question. 


For this Court to rely solely upon established principles of 
"Broadcast" station regulation to affirm the FCC's order limiting 
Cable View's access to and censoring its use of common carrier 


communications’ services is indeed unique; it is also improper. 


Common carriers are regulated "in analogy to the regulation of rail 


and other carriers" while broadcasting is regulated under a wholly 


Wy, 


different concept. 


For all of those reasons recited in our "Motion for Hearing 
and Determination En Banc", filed herein May 24, 1965, we request 


rehearing en banc. 


WHEREFORE, the Court's failure even to consider the stated 
position of petitioner-appellant Cable View of Burley in these cases 
or to pass upon the issues raised in its behalf warrants rehearing of 
these cases and reversal of the order of the appellee-respondent 


Federal Communications Commission. 


Respectfully submitted, 


John P. Cole, Jr. 
1101 - 17th Street, N.W. 
Washington, D. C. 20036 
Attorney for: 
Petitioner-Appellant 
Cable View of Burley, Inc. 


October 26, 1965 


ll / Federal Communications Commission v. Sanders Bros. Radio 
Station, 309 U.S. 470, 474 (1940). 
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IN THE UNITED STATES COURT OF APPEALS{ STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


IDAHO MICROWAVE, INC. 
Appellant 


Vv. 

FEDERAL COMMUNICATIONS COMMISSION Case No. 19,166 
Appellee 

THE KLIX CORPORATION 
Intervenor 


CABLE VIEW OF BURLEY, INC. 
Petitioner 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION 
and 
UNITED STATES OF AMERICA 
Respondents 
THE KLIX CORPORATION 
Intervenor 


Case No, 19,184 
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CABLE VIEW OF BURLEY, INC. 
Appellant 
Vv. 
. PEDERAL COMMUNICATIONS COMMISSION i Case No. 19,185 
Appellee ; 
THE KLIX CORPORATION 
Intervenor, 


OTION FOR HEARING AND DETERMINATION EN BANG 


MOTION FOR HEARING AD —— 


Petitioner - appellants hereby respectfully move that the above-entitled 
cases, already consolidated for all purposes, be heard and decided by this 
Court sitting en banc; and in support thereof state ae follows: 

.A fundamental precept of this Court is that one panel will not proceed 


to reverse in principle a decision previously rendered by,another panel. By 


) 


-2- 


our Joint Brief, submitted herein May 17, 1965, as well as the FCC's 


decisions and orders appealed from, it is clear that the respondents - 
appellees will urge that dicta contained in three prior decisions ‘of this 
Court, each rendered by a panel, are precedent for the lawfulness of the 
FCC's action challenged by these cases and must therefore control ‘ sub- 
sequent panel's determination ere. despite presentation of new and yet 
undecided arguments on the merits. Without conceding the merit or validity 


in any such argument, there is compelling reason to hear these cases en 


banc initially. 


As clearly demonstrated by our Joint Brief, the parties here already 

have substantially different views as to the meaning or applicability of this 
ay 

Court's opinion in Carter Mountain Transmission Corp. v. F.©.C.; and 


we acknowledge that certain obiter dictum in that opinion serves to give 
2/ 


rise to some argument and confusion on this score. 
. Moreover, if this Court's opinion in Carter Mountain has been inter- 
preted and applied correctly by the FCC as precedent for the actions taken 
by the agency and challenged by these cases, we respectfully contend that 
the prior opinion of this Court in Carter Mountain is irreconcilably in conflict 
V/ Carter Mountain Transmission Corp. v. F.C.C., 116 U.S. App. D.C.. 
93, 321 F. 2d 359 (1963). 
We refer particularly to the references by Judge Washington to the FCC's 
“offer to reconsider" Carter Mountain's application under certain conditions. 
Id., 116 U.S. App. D.C. at pp. 98-9, 321 F. 2d at pp. 364-5. We note 
that these comments were directed to the issue of "[w]hether the Com- 


- mission's denial constitutes unlawful censorship of public communications"; 
see Joint Brief For Petitioner - Appellants, herein, pp. 38-9. 


Pe re 

with protections afforded by the First Amendment to the Constitution as 

well as with appropriate, controlling provisions of the Gcambnications 

Act, i.e. 47 U.S.C. §§152(b), 326. ar we know of no modern court 

opinion which upholds the constitutional validity of a governmentally im- 

posed prior-restraint on communications of the type which has been applied 

here by the FCC and placed directly in issue by these cases. And we 

have recited a number of current opinions of the Supreme Court demonstrating 

that the restraining condition does infringe upon First Amendment freedoms. a 
Certain dictum by a panel of this Court in California intdestate 

Telephone Company v. F.C.C. ee relied upon by the FCC as a basis 

for decision (R. 339), may also be injected in these cases to support the 


agency's decision that Idaho Microwave provides an "interstate" carrier 


service regardless of the clear language of section 2(b) of the Communications 


Act. We submit that any effort to apply the dictum in the California Interstate 


case to support affirmation of the FCC's decision in these cases would be in 
. conflict with the clear language of the statute. 


Finally, in this Court's recent opinion in Citizens TV Protest Committee 


See Joint Brief for Petitioner - Appellants, Arguments I-A and B, 
and II. 


Joint Brief, Argument II. 
Mas. Appy Da. , 328 F. 2d 556 (1964); the dictum re- 
ferred to relates to the panel's disposition of and further comment upon 


issue 1, 328F. 2d, at pp. 559-60. 


Joint Brief, Argument I-B. 


-~4- 
v.F.C.C., there is dictum by a panel to the effect that the Court already 
approves, in principle, the regulatory philosophy and activity which is 
only now directly in issue and before the Court for the first time in these 
ie 
cases. 

Furthermore, the FCC is currently fostering and applying the regulatory 
activity challenged here ona nation-wide basis directly affecting a large 
number of licensees and other members of the public; os these cases 
present important issues of National significance embodying fundamental 
constitutional and administrative-law ie etione: 

PetiXtoner - appellants respectfully submit that the Court should not 
in any manner be inhibited from a fresh, full review and datecnncntied of © 


these cases by dicta rendered by panels in previous decisions. Nor should 


the determination of matters of this significance be burdened with any pro- 


cedural obstacle unrelated to the merits of the cases now before the Court. 


WHEREFORE, It is respectfully requested that this motion be granted. 


Respectfully submitted, 


John P. Cole, Jr. 
1101 17th Street N.W.. 
Washington, D. C. 20036 
Attorney for 
May 24, 1965 * Petitioner - Appellants 


7/ U.S. App. D.C. , Case No. 18738, decided May 7, 
1965; see page 11 of slip opinion. : 


See FCC First Report and Order, 30 Fed. Reg. 6038, April 29, 1965, 
4 Pike & Fischer RR 2d 1725. 
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v.F.C.C., there is dictum by a panel to the effect that the Court already 

approves, in principle, the regulatory philosophy and activity which is 

only now directly in issue and before the Court for the first time in these 
2/ 

cases. 

: Furthermore, the FCC is currently fostering and applying the regulatory 
activity challenged here on a nation-wide basis directly affecting a large 
number of licensees and other members of the public; ae these cases 
present important issues of National significance embodying fundamental 
constitutional and administrative-law questions. 

Petitioner ~- appellants respectfully submit that the Court should not 
in any manner be inhibited from a fresh, full review and determination of © 


these cases by dicta rendered by panels in previous decisions. Nor should 


the determination of matters of this significance be burdened with any pro- 


cedural obstacle unrelated to the merits of the cases now before the Court. 


WHEREFORE, It is respectfully requested that this motion be granted. 


Respectfully submitted, 


John P. Cole, Jr. 
1101 17th Street N.W.. 
Washington, D. ©. 20036 
Attorney for 
May 24, 1965 Petitioner - Appellants 


7/ U.S..App. D.C. , Case No. 18738, decided May 7, 
1965; see page 11 of slip opinion. 


See FCC First Report and Order, 30 Fed. Reg. 6038, April 29, 1965, 
’ 4 Pike & Fischer RR 2d 1725. 
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served this 24th day of May, 1965, by first class United States mail, 


postage prepaid, upon: 


John H..Conlin, Esquire 
Federal Communications Commission 
Washington, D. C. 20554 


Honorable William H. Orrick, Jr. 
Lionel Kestenbaum, Esquire 
U.S. Department of Justice 
Washington,.D. C. 20530 

Counsel for the United States 


Andrew G. Haley, Esquire 
William J. Potts, Jr., Esquire 
1735 DeSales Street N.W. 
Washington, D. CG. 20036 
Counsel for The Klix Corporation 


s ohn P. Cole, Ir. 
John P. Cole, Jr. 


United States Court of Appeals 
for the District of Columbia Circuit 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCA) OCT 2 9 1965 


IDAHO MICROWAVE, INC. 
Appellant 


Vv. 

FEDERAL COMMUNICATIONS COMMISSION Case No. 19,166 we 
Appellee 

THE KLIX CORPORATION 
Intervenor 


CABLE VIEW OF BURLEY, INC. 
Petitioner 
Ve 
FEDERAL COMMUNICATIONS COMMISSION Case No. 19,184 
and 
UNITED STATES OF AMERICA 
Respondents 
THE KLIX CORPORATION 
Intervenor 


CABLE VIEW OF BURLEY, INC. 
Appellant 
Ve j 
FEDERAL COMMUNICATIONS COMMISSION Case No. 19,185 
Appeilee 
THE KLIX CORPORATION 
Intervenor 


APPELLANT'S PETITION FOR REHEARING 
Idaho Microwave, Inc., appellant in Case No. 19,166, hereby 


petitions, pursuant to rule 26 of the Rules of this Court, for rehearing 


of the opinion rendered by a panel of this Court in these consolidated 


cases on October 18, 1965, affirming an order of the appellee-respondent 


Federal Commun.zations Commission (FCC), and states respectfully in 


support the following: 

Idaho Microwave (hereinafter “appellant") joins with and supports 
"Petitioner-Appellants' Petition for Rehearing", filed herein October 26, 
1965 by Cable View of Burley, Inc., petitioner in Case No. 19,184 and 
appellant in Case No. 19,185. Appellant supplements Cable WViesn's 
petition with the following argument: 

Prior to the opinion in these cases, no court has ever approved 


the type of restrictive-use "condition" as has been imposed here by the 


FCC on the public's right to continued enjoyment of available Common 


Carrier communications' services. Heretofore, courts, including this 
Honorable Court, have always emphasized and protected the public's 
right to "demand" services of common carriers. L/ 

But by the opinion rendered here, grounded upon stated, pre- 
vailing principles of "Broadcast" regulation, the Court has effectively 
and dramatically changed a fundamental precept of common carrier 
regulatory law by so diluting the "right" of appellant's customer, Cable 
View of Burley, to demand service as to render that right impotent. The 
reasons stated in the opinion in support of this novel action (Slip Op., 
p. 9) are obviously and grossly in error. 


1l/ Pulitzer Publishing Co. v. F.C.C., 68 U.S. App. D.C. 124, 
126, 94 F.2d 249, 251 (1937). 


-3- 

"While the television industry is also a regulated industry, it 
is regulated in a very different way" than is the common carrier com- 
munications industry. 2/ Yet, as “authority” for its unique ation in 
these cases, greatly reducing the public's right to enjoy common: 
carrier communications' services, the Court points to three “broadcast” 
cases, each patently inapplicable for the principle propounded. 


4/ 


Of the three cases relied upon, N.B.C., 3/ Bay State Beacon, 


5 
and KFKB 3/ (Slip Op., p. 9), each relates to the "denial" of an appli- 


cation for a "broadcast" station license, and none has even the remotest 
relevance to the circumstances or issues here at bar. 

The case of principal reliance in the opinion, N.B.C., is, by 
the terms of the very language quoted from it by the Court, obviously 
impertinent: 

"The right of free speech does not include, 


however, the right to use the facilities of 
radio without a license" (Slip Op., p. 10). 


United States v. R,C.A., 358 U.S. 334, 348 (1959); and see 
Federal Communications Commission v. Sanders Bros. Radio 
Station, 309 U.S. 470, 474 (1940). 


National Broadcasting Co. v. United States, 319 U.S. 190 (1943). 


Bay State Beacon v. F.C.C., 84 U.S. App. D.C. 216, 171 F.2d 
826 (1948). 


KFKB Broadcasting Ass'n v. Federal Radio Commission, 60 App. 
D.C. 79, 47 F.2d 670 (1931). 


-4- 
Manifestly the public customer of a common carrier needs no" license" to 
use the facilities of the carrier; and it is only the right of the public 
customer to demand service which is here at bar. N.B.C., in this 
regard, stands solely for the proposition that broadcasters, unlike 
common carriers, are not subject to public demand for use of their 
facilities, nor is the public entitled to demand use of, or access to, 
a broadcasting station. And, as such, N.B.C. merely emphasizes 
the single, compelling principle of carrier regulatory law which has 
completely escaped the Court in its disposition of these cases. To 
cite N.B.C. as "a basis for rejecting appellant's argument" (Slip 
Op., p. 9) is clear error; moreover, it demonstrates the basic mis- 
conceptions of fact and law under which the panel labored in its 
disposition of these cases. 

In the KFKB case, which involved the denial of an application 
for renewal of appellant's broadcasting license based upon the record 
of past performance over the preceding license period, this Court 
commented that "to take note of appellant's past conduct... is not 


censorship", therefore specifically recognizing, even in broadcasting, 


6 
that the "prior" restraint is censorship. &/ And here, of course, we 


are concerned with a mandatory "condition precedent" with which the 


6/ Id. at p. 672. 


-5- 
customer of the common carrier must comply in order to use the carrier's 
public communications' services. Compliance involves a proscription 


on circulation of certain constitutionally protected communications. 


7. 
And with regard to the Carter Mountain Ul raaas we beg the Court's 


indulgence to review our opening brief, pp. 38-43, and "Motion for 
Hearing and Determination En Banc", filed herein May 24, 1965.: 

This Court, by this opinion, has committed grievous, serious 
and prejudicial error denying an established, basic right of appellant's 
customers to demand and utilize the offered common carrier services. 
We believe that where the error is so clearly revealed, and where the 
reasons given in support of the opinion are patently erroneous, there 
is a compelling obligation imposed upon the Court to prevent per- 
petuation of the error. 

For the same reasons already recited, the panel's treatment 
of the jurisdictional issue under 2(b) of the Communications Act is 
similarly in error (Slip Op. pp. 6-7). Here again, the Court has 
improperly intermixed the activity of commerical broadcasting with the 
regulation of common carrier communications to achieve an erroneous 


interpretation of the Act. While we will not belabor the Court here 


7/ Carter Mountain Transmission Corp. v. F.C.C., 116 U.S. App. 
D.C. 93, 321 F.2d 359 (1963). 


a6 = 

with this error, suffice it to say that while undoubtedly the television 
broadcast transmissions are of an interstate character when they pass 
from Utah to Idaho, it is clear that the carrier services performed by 
Idaho Microwave under Title II of the Act are between points within 


the same state, and are thus, under Title II, "intrastate" carrier | 


services. Under the Court's improper interpretation, it is the character 


of the communicated intelligence which determines the nature of the 
common carrier service as inter or intra state, But under the intention 
of the Act, as well as in the present regulatory scheme, it is the | 
common carrier circuit which is determinative of jurisdiction. 8/ The 
Court's error here changes and does substantial damage to the cirent 
regulatory complex. 

WHEREFORE, the demonstrated, material misconceptions held 
by the Court in the determination of these cases require it, in the 
interests of fairness and justice, to rescind the opinion handed down 


October 18, 1965, and to rehear this matter. If the panel is not 


disposed to this course of relief, we respectfully seek rehearing en banc. 


Respectfully submitted, 


John P. Cole, Jr. 
Smith & Pepper 
1101 17th Street, N.W. 
Washington, D. C. 20036 
Attorney for: 
Appellant Idaho Microwave, Inc. 


October 29, 1965 


8/ See opening brief, pp. 26-29. 
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Counsel for Intervenor 
The Klix Corporation 


[s/___ John P. Cole, Jr. 
John P. Cole, Jr. 
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(i) 
QUESTIONS PRESENTED 
The following questions, as stipulated between counsel and approved 
by the Court, are presented by these cases: 
1, Whether the "condition" attached by the Commission to the license * 
of Idaho Microwave constitutes an abridgment of rights protected by the 


First Amendment to the Constitution. 


2. Whether the "condition" attached by the Commission to the license 
of Idaho Microwave constitutes an act in excess of the agency's jurisdiction 
as limited by Section 326 of the Communications Act (47 U.S.C. §326). 

3, Whether the Commission's action in attaching the "condition" to 
the license of Idaho Microwave for a point-to-point circuit within the State 
of Idaho is in excess of the agency's jurisdiction as limited by Section 2 (b) 
of the Communications Act (47 U.S.C. §152(b)). 

4. Whether the Commission's action in attaching the "condition" to 
the license of Idaho Microwave is violative of Section 319(c) of the Commu- 
nications Act (47 U.S.C. §319(c)). 

5, Whether the Commission's action here in attaching the "condition" 
to the license of Idaho Microwave or to its continued right to operate the 
radio station violates Section 9 of the Administrative Procedure Act (5 
U.S.C. §1008). 


6, Whether the Commission's failure to issue the license to Idaho 


Microwave is violative of Section 319(c) of the Communications Act (47 
U.S.C. §319(c)) and/or Section 9 of the Administrative Procedure Act (5 
U.S.C. §1008). 

7, Whether the action taken by the Commission in attaching a "con- 
dition" to the license of Idaho Microwave affecting the use of communica- 
tions service and the conduct of the business carried on by Cable View of 
Burley, Inc, is an act in excess of the agency's statutory jurisdiction. 

The Commission and the Intervenor have reserved the right to argue 
that the orders appealed from are not final but contemplate further action 


by the Commission. 


QUESTIONS PRESENTED 
COUNTERSTATEMENT AS TO JURISDICTION . 
COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 

ARGUMENT: 


I. The Actions of the Federal Communications 
Commission Attaching Conditions to the 
License and Temporary Operating Authority 
for Station KPS 54 Are Actions re Within 
the Commission's Jurisdiction 


A. In Acting on Each of the Idaho Microwave 
Applications, the Commission Was Required 
to Consider the Effect of a Grant Thereof on 
the Public Interest, Convenience and Necessity 


The Imposition of Conditions Limiting 

Program Duplication and Requiring Distribution 
of the Programs of the Local Television Station 
Was Not an Act of Censorship Prohibited by 
Section 326 of the Communications Act of 1934, 
as Amended, or a Prior Restraint on Freedom 
of Speech 


Idaho Microwave is Not Exempt from the 
Commission's Jurisdiction to Impose the Subject 
Conditions by Virtue of the Fact that Its Facilities 
Are Located Wholly Within the State of Idaho 


A. Idaho Microwave is Engaged in Providing 
Interstate Communications Services 


B. Idaho Microwave, Inc. is Not Eligible for 
Exemption from Title II Jurisdiction Designed 
for Common Carriers Engaged Primarily in 
Intrastate Operations ‘ , p ° 
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COUNTERSTATEMENT AS TO JURISDICTION 


Intervenor accepts and incorporates herein by reference the Coun- 
terstatement As To Jurisdiction appearing in the brief for the United 
States and the Federal Communications Commission filed in this pro- 


ceeding. 


COUNTERSTATEMENT OF THE CASE 


Intervenor accepts and incorporates by reference the Counter- 
statement of the Case appearing in the brief for the United States and 


the Federal Communications Con. mission filed in this proceeding. 


SUMMARY OF ARGUMENT 
I 


The Congress has granted the Federal Communications Commis- 
sion wide powers and broad discretion to carry out the purposes of the 
Communications Act of 1934, as amended. In acting on applications for 
licenses for radio facilities, the Commission must consider the effect 
of the use thereof on the public interest, convenience and necessity and 
has power to attach such conditions to licenses and operating authorities 
as may be required to achieve the purposes of the Act. Limitations on 
the use of common carrier radio facilities designed to protect the public 


interest in television service by protecting local television stations for 


program duplication, signal degradation and audience diversion by CATV 


systems do not constitute prohibited censorship or an unlawful prior re- 
straint on the freedom of speech guaranteed by the First Amendment to 
the Constitution of the United States. 
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II 


Idaho Microwave, Inc, is a communications common carrier en- 
gaged in providing interstate communications services, The fact that all 
of its facilities are within the State of Idaho does not affect the nature of 
the service rendered which is to complete the through transmission of 
national network and other television programs broadcast by television 
stations at Salt Lake City, Utah, to CATV subscribers in the State of 
Idaho, Idaho Microwave, Inc. performs no other function and has no cus- 
tomers other than CATV systems. Its claim to be exempt from Title I 
common carrier regulation is without basis. The intrastate exemptions 
relied on by Idaho Microwave, Inc, are designed to preserve the exempt 
status of communications common carriers engaged primarily in intra- 
state operations. Idaho Microwave, Inc. does not qualify for such exemp- 


tions. 


TI 


Regardless of the status of Idaho Microwave, Inc., with regard to 


common carrier regulations under Title II of the Communications Act of 
1934, as amended, the Commission has sufficient jurisdiction under Title 
ITI of the Act to attach to the Idaho Microwave, Inc. license and temporary 
operating authority conditions which are necessary and reasonable to 
achieve the purposes of the Act. The actions taken by the Commission 
with regard to Idaho Microwave, Inc. are a valid exercise of jurisdiction 


conferred on the Commission by the Congress and must be affirmed. 


THE ACTIONS OF THE FEDERAL COMMUNICATIONS 

COMMISSION ATTACHING CONDITIONS TO THE 

LICENSE AND TEMPORARY OPERATING AUTHORITY 

FOR STATION KPS54 ARE ACTIONS WHOLLY WITHIN 
THE COMMISSION'S JURISDICTION 


The Federal Communications Commission was created by Congress 
to serve the public interest, convenience and necessity by dealing with the 
" ever-changing and constantly- increasing problems" of the communi- 
cations industry, American Broadcasting Company v. Federal Communica- 
tions Commission, 89 U.S. App. D.C. 298, 191 F.2d 492 (1951). The Con- 
gress endowed the Commission with ample power to discharge the func- 
tions assigned to it, .e., to regulate within the terms of the Communica- 
tions Act of 1934, as amended, "... all interstate and foreign communi- 
cation and transmission of energy by wire and radio," Sablowsky v. 

United States, 101 F.2d 183 (C.A. 3rd 1938). In performing those func- 


tions, the Commission is given a broad discretion, American Broadcast - 


ing Co. v. Federal Communications Commission, supra. 


One of the most dynamic problems with the Commission has been 
required to consider under its statutory mandate has been that of provid- 
ing to the people of this country television broadcast service on a nation- 
wide basis. This Court has held that the Commission has ample power to 
deal with that problem by a number of means, including the adoption of a 
nationwide system of television channel assignments, Peoples Broadcast- 
ing Co. v. United States, 93 U.S. App. D.C. 78, 209 F.2d 286 (1953). 


In recent years, developments affecting television broadcast serv- 
ice have presented new problems which have required Commission action. 
Community antenna television systems (CATV) have appeared in virtually 
all sections of the nation. In the course of that growth there has developed 
an increased demand for point-to-point microwave radio facilities in or- 


der to supply CATV systems with the signals of distant television stations. 
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The impact of CATV service on the achievement of the Commission's 
goals for a nationwide television broadcast service have led to a num- 
ber of proceedings before the Commission, several of which have result- 
ed in review in the courts. See Carter Mountain Transmission Corpora- 
tion v. Federal Communications Commission, 116 U.S. App. D.C. 93, 321 
F.2d 359 (1963), and Wentronics, Inc. v. Federal Communications Com- 
mission, _U.S. App. D.C. _, 331 F.2d 782 (1964). 


The instant case presents an example of action by the Commission 
in furtherance of its goals to provide a nationwide television service. 
Having concluded that the provision of microwave radio service to the 
CATV system at Burley, Idaho, ".. . may affect a substantial area 
served. . ." by television broadcast station KMVT, Twin Falls, the Com- 
mission imposed conditions on the terms under which common carrier 
microwave service may be provided to CATV systems within the primary 
(Grade A) service area of that station. The terms were designed to pro- 
tect the television broadcast station from some program duplication and 
from degradation in the quality of its signal when carried by CATV. The 
power of the Commission to impose identical conditions was affirmed by 
this Court in Wentronics, Inc. v. Federal Communications Commission, 


__ US. App. D.C. _, 331 F.2d 782 (1964). 


The Appellants-Petitioners maintain that the actions complained of 
exceeded the statutory authority of the Commission, They do not ques- 
tion the reasonableness of the conditions which the Commission imposed 


first on the license and then on the service test authority. Rather, they 


maintain that the Commission lacks the basic jurisdiction to impose any 


conditions relating to program duplication and the carriage of the local 
television station, It is submitted that the imposition of said conditions 
was not only a valid exercise of power conferred on the Commission by 


Congress, but also an act required under its statutory mandate. 
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A. In Acting on Each of the Idaho Microwave Applications, 
The Commission Was Required to Consider the Effect of 
A Grant Thereof on the Public Interest, Convenience and 


Necessity. 


Idaho Microwave filed its application for construction permit to ex- 
tend its point-to-point microwave radio service to Burley, Idaho, under 
the terms of Section'308, Title II, of the Communications Act of 1934, as 
amended (47 U.S.C. $308, 48 Stat. 1084). Title I contains provisions re- 
lating to communications by means of radio. The Section of the Act under 
which Idaho Microwave applied for construction permit is the same as that 
under which all prospective radio users apply, whether they are broadcast- 
ers, common carriers, public safety agencies or private persons. In con- 
sidering action on that application, the Commission must specifically make 
a determination under Sections 307(a) and 309(a) of the Act whether the 
public interest, convenience and necessity would be served by a grant 
thereof. Among other factors to be considered in determining the basic 
question of the public interest, convenience and necessity, the Commis- 
sion must observe the requirement of Section 307(b) of the Act that"... 
Commission shall make such distribution of licenses, frequencies, hours 
of operation, and of power among the several States and communities as 
to provide a fair, efficient and equitable distribution of radio service to 
each of the same." (47 U.S.C. §307(b), 48 Stat. 1083). Such determinations 
must be made with regard to all applications for construction per mits filed 
under Section 308 of the Act, regardless of whether the particular radio 


service involved is broadcast, common carrier or otherwise. 


In making its statutory determination with regard to the Idaho Micro- 
wave license application, the Commission could not restrict the scope of 
its inquiry to matters relating only to common carrier service, but had to 
consider its broader responsibilities. This Court stated the correct scope 
of the Commission's determination under Sections 307(a), 309(a) and 307(b) 
of the Act as follows in Carter Mountain Transmission Corporation v. Fed- 
eral Communications Commission, 116 U.S. App. D.C. 93, 96, 97, 321 F.2d 
359 (1963): 


"Here the Federal Communications Commission is 
charged with the duty of regulating not only common 
carriers by radio but broadcasters of television pro- 
grams, It cannot let its decisions in the radio car- 
rier field interfere with its responsibilities in the 
television broadcasting field. In both fields, it must 
‘make available, so far as possible, to all the people 
of the United States,’ adequate and efficient service." 


x * Xx 


"Tt necessarily follows that in determining wheth- 
er the authorization requested by appellant would be 
in the public interest the Commission was entitled — 
if indeed it was not obliged — to consider the use to 
which the facilities and frequencies requested were 
to be put, and to weigh that use as against other legal- 
ly relevant factors, including the effect on existing 
local stations." 


Therefore, in considering whether a grant of the Idaho Microwave 
proposal would serve the public interest, convenience and necessity the 


Commission was obliged to consider not only the common carrier as- 


pects of the proposal but also its effect under the Commission's other 


responsibilities, including television broadcast service, Carter Mountain 


Transmission v. Federal Communications Commission, supra. As noted 
by this Court in Carter Mountain, the ",,. interest of the listening and 
viewing public in better and more effective service is paramount (116 U.S. 
App. D.C. 93 at 96). 


Although no questions had been raised regarding the effect of a 
grant of the Idaho Microwave proposal on the Commission's respons ibili- 
ties in the area of television broadcast service at the time the application 
for construction permit was considered under Sections 307 (a) and 309(a) 
of the Act, objections were thereafter filed in timely petitions for recon- 
sideration, When the Commission had occasion to act on the subsequently 
filed application for license to cover the original construction permit, 


those objections were still before it. 


Action on the license application required the Commission to exer- 


cise the authority conferred on it under Section 319(c) of the Act (47 
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U.S.C. §319(c), 48 Stat. 1089), which requires the Commission to make a 
finding that all the terms, conditions and obligations set forth in the con- 
struction permit have been satisfied and that there is "... no cause or 
circumstance arising or first coming to the knowledge of the Commission 
since the granting of the permit” which would, "in the judgment of the 
Commission, make the operation of such stations against the public inter- 
est.’ The Commission could not make the latter determination in view 
of the nature of the substantial objections which had been raised since the 
date of grant. See Frontier Broadcasting Company v. Federal Communi- 
cations Commission, 111 U.S. App. D.C. 321, 323, 296 F.2d 443 (1961); 
Columbia Broadcasting System v. Federal Communications Commission, 
93 U.S. App. D.C. 299, 302, 211 F.2d 51 (1954); Independent Broadcasting 
Co. v. Federal Communications Commission, 89 U.S. App. D.C. 396, 193 
F.2d 900 (1951). 


There can be no question about the standard which the Commission 
did and must apply in considering license applications where causes or 
circumstances arise or first come to the attention of the Commission 
after a construction permit has been granted. That standard is the pub- 
lic interest, convenience and necessity as stated in Sections 307(a) and 


309(a) of the Act. It logically follows, therefore, that in considering the 


Idaho Microwave application under Section 319(c) of the Act, the Commis- 


sion must apply the standard of the public interest, convenience and ne- 
cessity in the manner indicated in Carter Mountain. The Commission 
had to consider the use to which the proposed facilities would be put and 


to weigh the impact of that use on the existing local television stations. 
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The Imposition of Conditions Limiting Program Duplication 
And Requiring Distribution of the Programs of the Local 
Television Station Was Not an Act of Censorship Prohibited 
By Section 326 of the Communications Act of 1934, As 
Amended, or a Prior Restraint on Freedom of Speech. 


The Appellants- Petitioners attack the power of the Commission to 


impose conditions on the license and temporary operating authority of 


Idaho Microwave which are designed to limit to some extent the use of 


the signals transmitted in order to reduce the amount of duplication of 
television programs in Burley, Idaho. It is alleged that said conditions 
constitute censorship ". . . over the radio communications or signals 
transmitted by any radio station,"’ an act prohibited by Section 326 of the 
Act (47 U.S.C. §326, 48 Stat. 1091). The contention of the Appellants- 


Petitioners in that regard is baseless, There has been no censorship. 


In the case of Carter Mountain Transmission Corporation v. Fed- 
eral Communications Commission, 116 U.S. App. D.C, 93, 321 F.2d 359 
(1963), this Court had before it an appeal from an action in which the 
Commission held after an evidentiary hearing that the public interest, 
convenience and necessity would not be served by a grant of an applica- 
tion for point-to-point common carrier microwave facilities where the 
use by a CATV of the television signals would result in the duplication 
of the television programs presented by the local television broadcast 
station and would have a severe economic impact on that station, The 
Commission denied the microwave application without prejudice to the 
resubmission of a proposal containing a provision that ". , , duplication 
[by the CATV] of programming is adequately avoided" and that by CATV 
system would carry the signal of the local station, Carter Mountain 
Transmission Corporation, 32 FCC 459, 22 Pike & Fischer RR 193 (1962). 
The Appellant in Carter Mountain raised a number of questions for deter- 
mination by this Court. Several of those questions were virtually identi- 
cal to the questions which the Appellants- Petitioners have raised herein. 


Among those questions in Carter Mountain was the following: 
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"Whether the Commission's denial constitutes unlaw- 
ful or unconstitutional censorship of public commu- 
nications.” (116 U.S. App. D.C. 93 at 98) 


This Court emphatically held that the denial of the microwave construc- 
tion permit because of a failure to provide adequate measures against 
program duplication did not constitute censorship, and cited National 
Broadcasting Company v. United States. 319 U.S. 190, 63 S.Ct. 997, 87 
L. ed 1344 (1943). This Court did not stop there, It continued at 116 
U.S. App. D.C. 93, 98, as follows: 


“The Commission's offer to reconsider appellant's 
application if it shows that Western [the CATV sys- 
tem] will not duplicate the local station's programs, 
and will make those programs available to Western's 
subscribers, appears to us to be a legitimate meas- 
ure of protection for the local station and the public 
interest. The protection of the public interest does 
not amount to ‘censorship’ within the meaning of Sec- 
tion 326. See Bay State Beacon v. Federal Commu- 
nications Commission, 84 U.S. App. D.C. 216, 171 
F.2d 826 (1948). See also KFKB Broadcasting Ass'n 
v. Federal Radio Commission, 60 App. D.C. 29, 47 
F.2d 670 (1931)." 


The facts in the instant case are similar to those in Carter Mountain 


in that a common carrier microwave application is involved, the only pro- 


posed subscriber is a CATV system operating within the primary service 


area of a television broadcast station, the carrier proposes to transmit 
television programs which will permit the CATV to duplicate a significant 
portion of the programs of the local television station, and the Commis- 
sion has determined that such duplication would be contrary to the public 


interest, 


The facts which distinguish the instant case from those in Carter 
Mountain are not significant in terms of the questions presented on this 
appeal. In Carter Mountain, the Commission denied the application be- 
cause no provision was made for nonduplication. In the instant case, the 
Commission granted the license application and thereafter extended the 


temporary service test authorization but attached conditions to each 
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permitting common carrier service to CATV systems within the primary 
service areas of local television stations only if the CATV systems agree, 
inter alia, not to duplicate local station programs, either simultaneously 
or during a period fifteen days before and after the date of local broad- 


cast. 


That factual difference is not significant in view of the fact that the 
Appellants-Petitioners do not question the reasonableness of ‘the fifteen 
day requirement, but rather allege that any nonduplication requirement 
is a violation of Section 326 of the Act and denies freedom of speech guar- 
anteed by the First Amendment to the Constitution of the United States. 
If, as Appellants - Petitioners allege, a nonduplication requirement does 
have that effect, it does not matter whether the requirement is limited 
to simultaneous distribution or to distribution during the period fifteen 
days before and after local broadcast. It is submitted that if the Com- 
mission did not violate Section 326 of the Act or the First Amendment to 
the Constitution in Carter Mountain by denying an application because of 
a failure to provide for nonduplication, it has not done so here by impos- 
ing a specific nonduplication requirement, the reasonableness of which 
is not attacked. 


It is obvious that the Appellants-Petitioners do not correctly con- 
ceive the nature of censorship or of prior restraints against free speech. 
Consequently, they do not distinguish between such actions and the facts 
presented in the instant case, Certainly, the Commission herein is not 
looking at the specific content of the programs transmitted by Idaho 
Microwave and distributed by the CATV system. It is not imposing prior 


restraints as to the subject matter or the method of presentation. It is 


merely considering the quantum of television service in Burley, Idaho, 


the effect of the proposal to supply the programs of Salt Lake City tele- 
vision stations to the Burley CATV, and the probable results of the addi- 
tion of such service in terms of the public interest as declared in the 
Communications Act of 1934, as amended, Such action is not only clearly 


within the Commission's power, but also the determination of the public 


12 


interest, convenience and necessity on which that action was based is re- 
quired under Title Il of the Act, Carter Mountain Transmission Corpora- 
tion v. Federal Communications Commission, 116 U.S. App. D.C. 93, 321 
F.2d 359 (1963), Bay State Beacon v. Federal Communications Commis - 
sion, 84 U.S. App. D.C. 216, 171 F.2d 826 (1948). See also KFKB Broad- 
casting Association v. Federal Radio Commission, 60 App. D. C. 79, 
47 F.2d 670 (1931). 


aa 


IDAHO MICROWAVE IS NOT EXEMPT FROM THE 

COMMISSION'S JURISDICTION TO IMPOSE THE 

SUBJECT CONDITIONS BY VIRTUE OF THE FACT 

THAT ITS FACILITIES ARE LOCATED WHOLLY 

WITHIN THE STATE OF IDAHO 
it has been demonstrated above that the Commission has ample 

power under Title II of the Communications Act of 1934, as amended, to 
consider the effects of an unconditional grant of the license and temporary 
service test authority of Idaho Microwave and to impose conditions on 
those authorizations designed to protect the public interest. A major por- 
tion of the argument by the Appellants- Petitioners (Joint Brief, pages 23- 
30) is devoted to the proposition that Idaho Microwave is an intrastate 
communications common carrier exempt from regulation by the Commis- 
sion under Section 2(b) of the Act (47 U.S.C. §152(b), 68 Stat. 63). Accord- 
ingly, they urged that the Commission is without power with respect to 
the charges, classification, practices, services, facilities, or regulations 
of Idaho Microwave. As will be shown below, Idaho Microwave is not ex- 
empt under Section 2(b) of the Act, and even if it were that fact would not 
limit the Commission's power or responsibility under Title I of the Com- 


munications Act of 1934, as amended, to impose conditions on licenses 


and authorizations granted pursuant to that Title in order to protect the 


public interest. 
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A. Idaho Microwave Is Engaged in Providing 
Interstate Communications Services. 


The Appellants-Petitioners claim (Joint Brief, page 24) that Idaho 
Microwave is not an interstate common carrier subject to Commission 
regulation because of the exemption in Section 2(b)(1) of the Act, which 
provides as follows: 


Section 2(b), Subject to the provisions of Section 
301, nothing in this Act shall be construed to apply 
as to give the Commission jurisdiction with respect 
to (1) charges, classifications, practices, services, 
facilities, or regulations for or in connection with 
intrastate communication service by wire or radio 
of any carrier. [Emphasis added] 


The Appellants- Petitioners attempt to support their claim of ex- 
emption for Idaho Microwave by the following description of that carrier's 
facilities (Joint Brief, page 23): 


Idaho Microwave is a licensed common carrier 
providing point-to-point communication services for 
hire between points all of which are located within 
the State of Idaho. In no instance do the communica- 
tion circuits or services furnished by Idaho Micro- 
wave cross the boundaries of any state, And all of 
the equipment licensed, owned or operated by Idaho 
Microwave is situated in the State of Idaho, Applica- 
ble tariffs specifically limit the carrier's service 
offering between points within the State of Idaho; and 
the common carrier radio authorizations which the 
FCC has issued to Idaho Microwave limit its opera- 
tions to services between points in the State of Idaho. 
Idaho Microwave does not "connect" facilities with 
any other carrier, 


The mere fact that all of the carrier's physical facilities are lo- 
cated within a single state is by no means dispositive of the question of 
whether the carrier is engaged in interstate or intrastate communica- 
tion service. See California Interstate Telephone Company v. Federal 
Communications Commission, __ U.S. App. D.C. _, 328 F.2d 556 
(1964), Ward v. Northern Ohio Telephone Co., 300 F.2d 816 (C.A, 6th 


1962), Omitted from the description of the facilities of Idaho Microwave 
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contained in the Appellants-Petitioners' Joint Brief are the facts that all 
of its subscribers for common carrier service are CATV systems en- 
gaged in the distribution of television programs, that its subscriber at 
Burley, Idaho, is such a CATV system, that the sole service provided by 
Idaho Microwave is the transmission to points within the State of Idaho 
of television signals originated at Salt Lake City, Utah, that the initial 
pickup point for such signals is only a few miles from the Utah-Idaho 
border, and that Idaho Microwave has acknowledged the jurisdiction of 
the Commission by filing tariffs with it under Section 203(a) of the Act 
(47 U.S.C. §203(a), 48 Stat. 1070). Idaho Microwave is not a Section 
2(b)(1) carrier which provides an "intrastate communication service" 
either in whole or in part. See Pacific Teletronics, Inc., 4 Pike & 
Fischer RR 2d 145 (1964). 


The facts before the Commission in Pacific Teletronics involved 
applications filed with the Commission by a communications common 
carrier for authority to transmit the signals of television broadcast sta- 
tions within the State of California to subscribers within that State. The 
local telephone company objected to a grant of the authorizations, inter 
alia, on the grounds that the applicant was an intrastate carrier and, ac- 
cordingly, was not qualified because it had failed to obtain a certificate 
of public convenience and necessity from the California Public Utilities 


Commission, a requirement in the case of intrastate carriers. 


In granting the applications without hearing, the Commission stated 


that the law is clear that the mere location of communications facilities 
wholly withinmone state does not determine whether the communications 
service rendered by such facilities is interstate or intrastate in nature. 
After a thorough review of the precedents and legislative history involv- 
ing the Section 2(b)(1) exemption, the Commission concluded as follows 
(4 Pike & Fischer RR2d 145, 153): 

"Pacific's facilities are used to carry television sig- 


nals which are interstate in nature. It is our conclu- 
sion that the type of common carrier service which 
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Pacific proposes to provide is an extension of, and 
incidental to, the broadcasting of television signals, 
and, therefore, is incidental to radio communication 
as defined in the Communications Act [footnote to 
Section 3(b) of the Act omitted]. Accordingly, its 
services are interstate communications services 
subject to our jurisdiction under Title II of the Act. 
The fact that in the Capital City [Capital City Tele- 
phone Company, 3 FCC 189 (1963)] and Ward [Ward 
vy. Northern Ohio Telephone Company, 300 F.2d 816 
(C.A. 6th 1962)] cases the direction of trans mission 
was from a ground location to the airwaves whereas 
in the instant case the direction of transmission is 
from the airwaves to a ground location is immaterial. 
In either case, the common carrier facilities form 
part of a through transmission. [Reference to Calt- 
fornia Interstate Telephone Company v. Federal Com- 
munications Commission, U.S. App. D.C. _, 
328 F.2d 556 (1964)]. It can also be argued that 
Pacific's ‘intrastate’ operations, wholly apart from 
their being incidental to radio communications, are 
subject to the Commission's jurisdiction under Sec- 
tion 2(a) of the Communications Act by virtue of the 


fact that they form a part of an interstate communi- 
cations." 


The facts show that Idaho Microwave is even less of an intrastate 
carrier than the applicant in Pacific Teletronics, Inc., 4 Pike & Fischer 
RR 2d 145 (1964). The television signals which it transmits are entirely 
those of stations located outside of Idaho and Idaho Microwave has not 


shown that it provides any services of a purely intrastate nature. 


In Pacific Teletronics, the Commission relied on the opinion of 
this Court in California Interstate Telephone Company v. Federal Com- 
munications Commission, _U.S. App. D.C. __, 328 F.2d 556 (1964). 

It is submitted that such reliance was well placed. California Interstate 
presented a situation wherein Western Union Telegraph Company, 2 com- 
munications common carrier, proposed a microwave system to link the 
command and data processing facilities of the Jet Propulsion Labora- 
tories, Pasadena, California, with the National Aeronautics and Space 
Administration's Deep Space Instrumentation Facility at Goldstone, near 


Barstow, California. The proposed microwave facilities were designed 
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to transmit data in both directions between the Jet Propulsion Labora- 
tories and orbiting instrumented space satellites operated by the Ad- 
ministration, A local telephone company appealed to this Court a grant 
by the Commission of the Western Union application and a denial of its 
mutually exclusive application. One of the points relied on by the appel- 
lant was the fact that the Commission had failed to determine whether 


the proposed service would be subject to state or federal regulation. 


Although the question of the Commission's exclusive jurisdiction 
over such transmissions had not been raised by the appellant before the 
Commission and, consequently, could not be raised on appeal, the Court 


did, nevertheless, consider that question in the following portion of its 


decision in California Interstate Telephone Co. v. Federal Communica- 
tions Commission, __ U.S. App. D.C. _, 328 F.2d 556 (1964). 


"we think that in the circumstances the Com- 
mission was not required, before it acted, to make 
an express finding that the proposed microwave 
facility would be in interstate or foreign commerce 
and therefore subject to its jurisdiction. Its as- 
sumption and exercise of jurisdiction were amply 
justified because the physical facts clearly showed 
the system would be in foreign commerce as de- 
fined by the statute. [Footnote to Section 3(f) of the 
Act omitted. | 


"It is true that the only earth stations involved 
in this system are at Goldstone and Pasadena, both 
in California. The record shows, however, that the 
purpose of the system is to provide communication 
between spacecraft and Pasadena, the 'bouncing 
through' Goldstone being practically instantaneous. 


eo @ 


"We think, moreover, that the statutory defini- 
tion of ‘foreign communication’ or ‘foreign trans- 
mission’ in Section 3(f) of the Communications Act, 
47 U.S.C. §153(£) [footnote omitted], requires the 
conclusion that this proposed system will be used 
in foreign commerce, and will therefore be subject 
to the jurisdiction of the Commission." 


The question of whether a common carrier communications service 


is or is not interstate in nature depends on the facts in each individual 
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case. The mere fact that the physical facilities are all located within one 
state is not controlling, Pacific Teletronics, Inc., 4 Pike & Fischer RR 

2d 145 (1964); California Interstate Telephone Company v. Federal Com- 
munications Commission, supra. The location of such facilities is im- 
material if in fact they are used as part of a through interstate trans mis- 
sion, Pacific Teletronics, Inc., supra. Jn the instant case there can be no 
doubt that the facilities of Idaho Microwave, although located entirely with- 
in Idaho, are used as part of a through interstate transmission between 
television stations in Utah and the CATV distribution systems in Idaho. 


In fact, such facilities serve no other function. 


On page 25 of their Joint Brief, the Appellants-Petitioners claim 
that the definition of “interstate communications” in Section 3(e) of the 
Act (47 U.S.C. §153(e), 68 Stat. 729), excludes wire and radio communica- 
tion between points in the same state. Unfortunately, the Appellants-Peti- 
tioners do not indicate that, in cases where such communications pass 
through a point outside the state, said exemption applies only in cases 


where a State commission regulates such communication. 
The exemption in Section 3(e) of the Act reads in full as follows: 


"[Interstate Communication] shall not, with respect 
to the provisions of Title II of this Act, include wire 
or radio communication between points in the same 
State, Territory, or possession of the United States, 
of the District of Columbia, through any place out - 
side thereof, if such communication is regulated by 
a State commission." 47 U.S.C. §153(e), 68 Stat. 729. 
[Emphasis added] 


The television signals which Idaho Microwave distributes in Idaho 


must pass through the State of Utah before they can be received. That 
fact together with the fact that the State of Idaho exercises no regulatory 
jurisdiction over Idaho Microwave effectively destroys the Appellants- 
Petitioners’ claim that Idaho Microwave's transmissions are exempt from 


the definition of "Interstate Communication" in Section 3(e) of the Act. 
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The Appellants- Petitioners state that Idaho Microwave is nota 


"connecting carrier" as defined in Section 2(b)(2) of the Act (47 U.S.C. 


§152(b)(2), 68 Stat. 63) [Joint Brief, page 24.] That conclusion is obvi- 
ously correct since the facilities of Idaho Microwave do not include a 
physical connection with the facilities of another carrier engaged in in- 
terstate or foreign communication. It necessarily follows that the dis- 
cussion on pages 25 and 26 of the Joint Brief of exemptions and exclu- 
sions applied to connecting carriers is irrelevant to the instant case, 
except to show the general design of the Communications Act of 1934, 


as amended, on the question of common carrier regulation. 


With regard to the design of the Act, the United States Court of 
Appeals for the Sixth Circuit, in Ward v. Northern Ohio Telephone Co., 
300 F.2d 816 (C.A. 6th 1962), cited with approval the following language 
from the 1936 decision of the Commission in the Section 2(b)(2) case of 
Capital City Telephone Company, 3 FCC 189 (1936): 


"Congress was cognizant of the fact that wires were 
used in connection with broadcasting. The intention 
of Congress to clothe the Federal Communications 
Commission with jurisdiction over charges and serv- 
ices for wires used in radio communication is evi- 
denced by Section 202(b) which reads: 'Charges or 
services, whenever referred to in this Act, include 
charges for or services in connection with the use of 
wires in chain broadcasting or incidental to radio 
communication of any kind.’ 


"The fact that the wires used to carry the program 
from the microphone to the transmitter may be con- 
fined to a single state does not mean that the wires 
are not used in interstate communication. The con- 
tract or leasing arrangement may be for a wire serv- 
ice which begins and ends within a single state. The 
complete transmission, however, is an interstate 
communication and is therefore subject to legislation 
by Congress under the commerce clause. 


"In view of the express provisions of the Communica- 
tions Act relative to the use of wires in connection 
with broadcasting, it is indisputable that Congress 
has legislated on that question, It is a well estab- 
lished rule of constitutional interpretation that when 
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Congress has legislated on a subject which is with- 
in its jurisdiction, such legislation is exclusive and 
the power therein granted by Congress is exclusive 
of all other powers. 


"The interstate communication of a broadcasting com- 
pany begins at the microphone, passes over the wires 
to the transmitter, and then through the ether, con- 
stituting a continuous interstate communication which, 
because of its very nature, must be subject to federal 
regulations. 


"This Commission has exclusive regulatory jurisdic- 
tion over wires and wire service furnished by a tele- 
phone carrier to a radio broadcasting station, even 
though such wires do not cross state or national bound- 
aries," [Emphasis supplied. ] 


B. Idaho Microwave, Inc. Is Not Eligible for Exemption 
From Title 0 Jurisdiction Designed for Common 


Carriers Engaged Primarily in Intrastate Operations 


The Appellants- Petitioners’ claim that the Idaho Microwave, Inc. 


microwave radio system is exempt from federal common carrier regula- 
tion is based on the fact that Sections 2(b), 3(e) and other provisions of 
the Communications Act of 1934, as amended, refer to communications 
by radio as well as by wire in defining the intrastate exemptions. Sucha 
literal reading of the statutory provisions fails to indicate the true Con- 
gressional intent which underlies the statutory language. In order to dis- 
cover that intent it is necessary to trace the history of the federal regu- 


lation of communications common carriers. 


The regulation of communications common carriers by the federal 
government antedates the adoption of the Communications Act of 1934, as 
amended, by many years. As indicated in Senate Report No. 781, 73rd 
Congress, On the Communications Act of 1934 ©. 3285), Pike & Fischer 
RR 10:221 et seq., jurisdiction over communications common carriers 
was initially vested in the Interstate Commerce Commission, The Post- 
master General held less extensive powers. The jurisdiction of the Inter- 
state Commerce Commission remained intact until the Federal Commu- 


nications Commission was created in 1934, It is made clear in Senate 
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Report No. 781, 73rd Congress, supra, that many of the provisions in the 
Communications Act of 1934, as amended, are copied verbatim from the 
Interstate Commerce Act and that where changes were made they were 
for purposes of clarification and did not constitute '. .. a manifestation 
of congressional intent to attain a different objective."' Pike & Fischer 
RR 10:221, 222. 


With regard to the intrastate exemptions, Senate Report No. 781, 
73rd Congress, supra, indicates that Section 2 of the Act ".. . reserves 
to the states exclusive jurisdiction over intrastate telephone and tele- 
graph communications."" At the time the Interstate Commerce Act was 
amended to give the Interstate Commerce Commission jurisdiction over 
communications common carriers the predominant, if not the exclusive, 


means of such communications was by wire telephony or wire telegraphy. 


Based on the technology of the period clear distinctions existed be- 
tween purely local "independent" telephone and telegraph carriers and 
those carriers engaged in interstate commerce. A dual system developed 
for regulation between state and federal agencies. As technology pro- 
gressed and it became necessary and desirable for such local independent 


companies to interconnect their facilities with those of the interstate car- 


riers in order to provide through service, it became necessary to obtain 
statutory definition of the blurring lines between interstate and intrastate 
communications common carrier service. The provisions of the Inter- 
state Commerce Act, which became Section 2(b)(2) of the Communications 
Act of 1934, as amended, are an example of this process. It was consid- 
ered necessary by the Congress to preserve the right of state and local 
authorities to regulate systems which would be purely intrastate in nature, 


but for the interconnection with an interstate carrier. 


Similarly, the increased use of radio by telephone and telegraph 
common carriers since World War II has necessitated further legislation 
to preserve the traditional exemption provided for such intrastate carri- 
ers. In 1954, the Congress amended Sections 2(b), 3(e), 3(u) and 221(b) of 
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the Communications Act of 1934, as amended, in order to make it clear 
that the changing technology with its growing reliance on radio facilities 
where once wire facilities sufficed would not deprive intrastate commu- 
nications common carriers of their well established exemption from fed- 
eral common carrier jurisdiction. That purpose is made clear in the 
legislative history. Senate Report No. 1090, 83rd Congress, Second Ses- 
sion (1954) on H.R. 6436 (2 U.S, Code Congressional and Administrative 
News 2133 (1954)):states in part as follows: 


"The purpose of the legislation is to clarify the pro- 
visions of the Federal Communications Act with re- 
gard to the jurisdiction of the Federal Communica- 
tions Commission over telephone and telegraph com- 
panies which are engaged primarily in intrastate | 
activities and which, therefore, should be subject 
to State and local regulation rather than Federal | 
regulation. Questions have been raised, however, 
with regard to the possibility that such companies: 
might become subject to Federal Regulation on ac- 
count of the use by such companies of radio as a 
medium instead of wire lines. Under certain cir- 
cumstances the use of radio is the best engineering 
solution as, for example, in the case of telephone 
service to moving vehicles or to isolated locations, 
such as farmhouses in rural communities or iso- 
lated business developments, such as mines, oil- 
drilling operations, seasonal resort areas, etc. 
The legislation is designed to make certain that the 
use of radio will not subject to Federal regulation 
companies engaged primarily in intrastate opeva~ 
tions." [Emphasis added] (2 U.S. Cong. News 1954 
page 2133.) 


Idaho Microwave, Inc. cannot claim to be the beneficiary of the 


traditional exemption from federal common carrier regulation made on 
behalf of "telephone and telegraph companies engaged primarily in intra- 
state operations." It is not a telephone or telegraph company. It is a 
miscellaneous communications common carrier in the Domestic Point- 
to-Point Microwave Radio Service, a type of common carrier service 
which was not regularly licensed by the Commission until 1956. It does 
not provide any service of a purely intrastate nature much less engage 


primarily in intrastate operations. 
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It is submitted that the Commission has jurisdiction under Title I 
to take reasonable actions to regulate the charges, classifications, prac- 
tices, services, facilities or regulations of Idaho Microwave, Inc. It has 
exercised that jurisdiction in the instant case, and the Appellants-Peti- 
tioners do not challenge the reasonableness of the specific requirements 


which have been imposed. 


Wholly apart and independent from the question of Title I jurisdic- 
tion is the obligation of the Commission under Title I of the Act to make 
a determination of the public interest, convenience and necessity in acting 
on applications for radio authorizations. Such a determination must be 
made regardless of whether or not the applicant for radio facilities is an 
interstate or intrastate common carrier. It is to be noted that the exclu- 
sion of jurisdiction contained in Section 2(b) of the Act is specifically 
made subject to the provisions of Section 301 of the Act (47 U.S.C. §301, 
48 Stat. 1081) which require a Title I license in the case of any radio 
transmission. In acting on such an application for license, the Commis- 
sion cannot disregard the probable effects of its action on the public in- 
terest, convenience and necessity, merely because the applicant may be 
a common carrier exempt from Title II regulation. See Carter Mountain 
Transmission Corporation v. Federal Communications Commission, 116 
U.S. App. D.C. 93, 321 F.2d 359 (1963). 


CONCLUSION 


For the foregoing reasons, and those stated in the brief of the De- 
partment of Justice and the Federal Communications Commission, the 
orders of the Federal Communications Commission appealed from in 
Case 19,166 and Case No, 19,185 must be affirmed, and the Petition for 


Review in Case No. 19,184 must be dismissed, 


Respectfully submitted, 


ANDREW G. HALEY 
WILLIAM J. POTTS, JR. 


Of Counsel: 1735 De Sales Street, N. W. 


Haley, Bader & Potts Washington, D. C. 20036 
Attorneys for Intervenor 
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APPENDIX 


COMMUNICATIONS ACT OF 1934, 
47 U.S.C, §152 et seq., 48 Stat. 1064 


Section 2(b) Subject to the provisions of Section 301, noth- 
ing in this Act shall be construed to apply or to give the 
Commission jurisdiction with respect to (1) charges, clas- 
sifications, practices, services, facilities, or regulations 
for or in connection with intrastate communication service 
by wire or radio of any carrier, or (2) any carrier engaged 
in interstate or foreign communication solely through physi- 
cal connection with the facilities of another carrier not di- 
rectly or indirectly controlling or controlled by, or under 
direct or indirect common control with such carrier, or 
(3) any carrier engaged in interstate or foreign communi- 
cation solely through connection by radio, or by wire and 
radio, with facilities, located in an adjoining State or in 
Canada or Mexico (where they adjoin the State in which the 
carrier is doing business), or another carrier not directly 
or indirectly controlling or controlled by, or under direct 
or indirect common control with such carrier, or (4) any 
carrier to which clause (2) or clause (3) would be applica- 
ble except for furnishing interstate mobile radio communi- 
cation service or radio communication service to mobile 
stations on land vehicles in Canada or Mexico; except that 
sections 201 through 205 of this Act, both inclusive, shall, 
except as otherwise provided therein, apply to carriers 
described in clauses (2), (3) and (4). 


Section 3(e) ‘Interstate communication" or "interstate 
transmission"' means communication or transmission (1) 
from any State, Territory, or possession of the United 
States (other than the Philippine Islands and the Canal 
Zone), or the District of Columbia, to any other State, Ter- 
ritory, or possession of the United States (other than the 
Philippine Islands, and the Canal Zone), or the District of 
Columbia, (2) from or to the United States to or from the 
Philippine Islands or the Canal Zone, in so far as such 
communication or transmission takes place within the: 
United States, or (3) between points within the United 
States but through a foreign country; but shall not, with 
respect to the provisions of Title II of this Act, include 
wire or radio communication between points in the same 
State, Territory, or possession of the United States, or 
the District of Columbia, through any place outside there- 
of, if such communication is regulated by a State commis- 
sion, 
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Section 3(f) "Foreign communication” or "foreign trans- 
mission” means communication or transmission from or 
to any place in the United States to or from a foreign coun- 
try, or between a station in the United States and a mobile 
station located outside the United States, 


Section 3(u) "Connecting carrier" means a carrier de- 
scribed in clauses (2), (3) or (4) of Section 2(b). 


Section 203(a) Every common carrier, except connecting 
carriers, shall, within such reasonable time as the Com- 
mission shall designate, file with the Commission and print 
and keep open for public inspection schedules showing all 
charges for itself and its connecting carriers for interstate 
and foreign wire or radio communication between the differ- 
ent points on its own system, and between points on its own 
system and points on the system of its connecting carriers 
or points on the system of any other carrier subject to this 
Act when a through route has been established, whether such 
charges are joint or separate, and showing the classifica- 
tions, practices and regulations affecting such charges. 
Such schedules shall contain such other information, and be 
printed in such form, and be posted and kept open for public 
inspection in such places, as the Commission may by regu- 
lation require, and each such schedule shall give notice of 
its effective date; and such common carrier shall furnish 
such schedules to each of its connecting carriers, and such 
connecting carriers shall keep such schedules open for in- 
spection in such public places as the Commission may re- 
quire. 


Section 221(b) Subject to the provision of Section 301, 
nothing in this Act shall be construed to apply, or to give 
the Commission jurisdiction, with respect to charges, 
classifications, practices, services, facilities, or regula- 
tions for or in connection with wire, mobile, or point-to- 
point radio telephone exchange service, or any combination 
thereof, even though a portion of such exchange service 
constitutes interstate or foreign communication, in any 
case where such matters are subject to regulation by a 
state commission or by local governmental authority. 


A-3 


Section 301 It is the purpose of this Act, among other 
things, to maintain the control of the United States over 
all the channels of interstate and foreign radio transmis- 
sion; and to provide for the use of such channels, but not 
the ownership thereof, by persons for limited periods of 
time, under licenses granted by Federal authority, and’no 
such license shall be construed to create any right, be- 
yond the terms, conditions, and periods of the license. 

No person shall use or operate any apparatus for the trans- 
mission of energy or communications or signals by radio 
(a) from one place in any territory or possession of the 
United States or in the District of Columbia to another 
place in the same territory, possession, or district; or 
(b) from any state, territory, or possession of the United 
States, or from the District of Columbia to any other state, 
territory, or possession of the United States; or (c) from 
any place in any state, territory, or possession of the 
United States, or in the District of Columbia, to any place 
in any foreign country or to any vessel; or (d) within any 
state when the effects of such use extend beyond the bor- 
ders of said state, or when interference is caused by such 
use or operation with the transmission of such energy, 
communications, or signals from within said state to any 
place beyond its borders, or from any place beyond its 
borders to any place within said state, or with the trans- 
mission or reception of such energy, communications, or 
signals from and/or to places beyond the borders of said 
state; or (e) upon any vessel or aircraft of the United 
States; or (f) upon any other mobile stations within the 
jurisdiction of the United States, except under and in ac- 
cordance with this Act and with a license in that behalf 
granted under the provisions of this Act. 


Section 307(a) The Commission, if public convenience, 
interest or necessity will be served thereby, subject to 
the limitations of this Act, shall grant to any applicant 
therefor a station license provided for by this Act. 


Section 308(a) The Commission may grant construction 
permits and station licenses, or modifications or renew- 
als thereof, only upon written application therefor re- 
ceived by it: provided, that (1) in cases of emergency 
found by the Commission involving danger to life or prop- 
erty or due to damage to equipment, or (2) during a na- 
tional emergency proclaimed by the President or declared 
by the Congress and during the continuance of any war in 
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which the United States is engaged and when such action 

is necessary for the national defense or security or other- 
wise in furtherance of the war effort, or (3) in cases of 
emergency where the Commission finds, in the non-broad- 
cast services, that it would not be feasible to secure re- 
newal applications from existing licensees or otherwise to 
follow normal licensing procedure, the Commission may 
grant construction permits and station licenses, or modi- 
fications or renewals thereof, during the emergency So 
found by the Commission or during the continuance of any 
such national emergency or war, in such manner and upon 
such terms and conditions as the Commission shall by 
regulation prescribe, and without the filing of a formal ap- 
plication, but no authorization so granted shall continue in 
effect beyond the period of the emergency or war requiring 
it: provided further, that the Commission may issue by 
cable, telegraph, or radio a permit for the operation of a 
station on a vessel of the United States at sea, effective in 
lieu of a license until said vessel shall return to a port of 
the continental United States. 


Section 308(b) All applications for station licenses, or 
modifications or renewals thereof, shall set forth such 
facts as the Commission by regulation may prescribe as 

to the citizenship, character, and financial, technical and 
other qualifications of the applicant to operate the station; 
the ownership and location of the proposed station and of 
the stations, if any, with which it is proposed to commu- 
nicate; the frequencies and the power desired to be used; 
the hours of the day or other periods of time during which 
it is proposed to operate the station; the purposes for 
which the station is to be used; and such other information 
as it may require, The Commission, at any time after the 
filing of such original application and during the term of 
any such license, may require from an applicant or licensee 
further written statements of fact to enable it to determine 
whether such original application should be granted or de- 
nied or such license revoked, Such application and/or such 
statement of fact shall be signed by the applicant and/or li- 
censee, 


Section 308(c) The Commission in granting any license 
for a station intended or used for commercial communica- 
tion between the United States or any territory or posses- 
sion, continental or insular, subject to the jurisdiction of 
the United States, and any foreign country, may impose any 
terms, conditions or restrictions authorized to be imposed 
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with respect to submarine-cable licenses by Section 2 of 
an Act entitled "An Act relating to the landing and the 
operation of submarine cables in the United States," ap- 
proved May 24, 1921, 


Section 309(a) Subject to the provisions of this section, 
the Commission shall determine, in the case of each ap- 
plication filed with it to which Section 308 applies, wheth- 
er the public interest, convenience, and necessity will be 
served by the granting of such application, and, if the 
Commission, upon examination of such application and 
upon consideration of such other matters as the Commis- 
sion may officially notice, shall find that public interest, 
convenience and necessity would be served by the grant- 
ing thereof, it shall grant such application. i 


Section 319(c) Upon the completion of any station for the 
construction or continued construction of which a permit 
has been granted, and upon it being made to appear to the 
Commission that all the terms, conditions and obligations 
set forth in the application and permit have been fully met, 
and that no cause or circumstance arising or first coming 
to the knowledge of the Commission since the granting of 
the permit would, in the judgment of the Commission, make 
the operation of such station against the public interest, 
the Commission shall issue a license to the lawful holder 
of said permit for the operation of said station, Said li- 
cense shall conform generally to the terms of said permit, 
The provisions of Section 309(a), (b), (c), (d), (e), (£), and 
(g), shall not apply with respect to any station license the 
issuance of which is provided for and governed by the pro- 
visions of this subsection. 


Section 326 Nothing in this Act shall be understood or 
construed to give the Commission the power of censor- 
ship over the radio communications or signals trans mit- 
ted by any radio station, and no regulation or condition. 
shall be promulgated or fixed by the Commission which 
shall interfere with the right of free speech by means of 
radio communication. 
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Case No. 19, 184 


UNITED STATES OF AMERICA, 
Respondents 

THE KLIX CORPORATION, 
Intervenor 


CABLE VIEW OF BURLEY, INC., 
Appellant 
Ve 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 
THE KLIX CORPORATION, 
Intervenor 


Case No, 19, 185 


OPPOSITION TO PETITIONS FOR REHEARING 
The Klix Corporation, Intervenor in the above-captioned cases, 
by its attorneys, hereby opposes the grant of the relief sought by Cable 
View of Burley, Inc,, and Idaho Microwave, Inc., in their Petitions for 
Rehearing, filed herein on October 26, 1965, and October 29, 1965, 
respectively. It is respectfully submitted that said Petitions fail to state 
good cause for rehearing and must be denied, In support of which, it is 


shown as follows: 


eye 

1, Of their essence, the Petitions for Rehearing merely 
reargue points previously urged by the Appellants- Petitioners in their 
briefs and oral presentations to this Court, It is, therefore, to be 
assumed that on rehcaring the Appellants-Petitioners will again seek 
to present to this Court arguments which have already been made in 
extenso and rejected by this Court in its Decision of October 18, 1965, 
Such a needless procedure would unduly burden this Court's processes 
and would not serve the ends of justice. 

2. It is a well established principle that a petition for rehearing 
must make a strong case in order to justify rehearing after a matter has 


been fully briefed, argued and decided, Inglis v. Trustees of Sailor's 


Snug Harbour, 3 Pet. 99, 7 L. ed 617. Furthermore, rehearing is a 


matter which lies within the discretion of the Court, Brown ve Aspden, 
14 How. 25, 14 L,ed 311, The Appellants-Petitioners herein have failed 
to make the requisite showing that this Court's discretion should be 
exercised in favor of rehearing. 

3, The basic point raised by Appellant-Petitioner, Cable View 
of Burley, Inc., is that this Court failed to consider its First Amendment 
rights in disposing of the Appeals and Petition for Review on October 18, 
1965, That contention must be rejected. This Court fully considered 
and correctly affirmed the actions of the Federal Communications 


Commission in attaching restrictive conditions to the license and service 
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test authority granted to Tdaho Microwave, Inc, The question of the 
rights of Cable View stands or falls on the issue of whether these actions 
were lawful. This Court is not faced with the question of whether Cable 
View may invoke the provisions of Title Il of the Communications Act, 
as amended, regarding complaints against unreasonable or discriminatory 
refusals of service by communications common carriers, Cable View has 
never filed a complaint under Title II or sought injunctive relief in a 
United States District Court. Having failed to seek a remedy designed to 
protect what rights it may have as a member of the public seeking common 
carrier service, Cable View has presented no question to this Court which 
was not disposed of when this Court affirmed the Commission's licensing 
actions. 

4, The Appellants-Petitioners have used their instant Petitions 
to reargue their rejected position that the Commission's actions consti- 


tute an unlawful prior restraint on freedom of speech. The statement on 


Page 6 of Cable View's Petition to the effect that no party has denied 


that a prior restraint is involved in this case is simply inaccurate. 
We draw the Court's attention to Pages 9 through 12 of the brief of 
Intervenor, The Klix Corporation, where that question is specifically 
considered and a conclusion submitted that no prior soarsaint is here 
involved, 


5, The requests that this matter be reheard en banc must 


also be rejected, This Court has previously refused to grant en banc 


ar due 
consideration. No reasons are stated which should cause this Court to 


change that determination, 


WHEREFORE, the premises considered, it is requested that the 


Petitions for Rehearing filed herein by Cable View of Burley, Inc., and 


Idaho Microwave, Inc., be denied. 


Respectfully submitted, 


/s/ Andrew G, Haley 
Andrew G, Haley 


/s/ William J. Potts, Jr. 
William J. Potts, Jr. 


Haley, Bader & Potts 

1735 DeSales Street, N. W. 

Washington, D. C. 20036 
Attorneys for Intervenor, 
The Klix Corporation 
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United States Department of Justice 
Washington, D, C. 20530 


John P, Cole, Jr., Esquire 
Smith & Pepper 
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Washington, D. C. 20036 
Counsel for Idaho Microwave, Inc. 
and Cable View of Burley, Inc. 


/s/ William J. Potts, Jr. 
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